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In the final hearing on an involuntary commitment petition, the live testimony of a medical doctor, clinical psychologist, or master’s level therapist is not required to meet the burden of proof for commitment.  Such testimony can be offered in the form of a deposition.





Whether the burden has been met by testimony from a therapist only must be decided by the judge on a case-by-case basis.





Medical records of the treating physician or psychologist are admissible provided the proper predicate has been laid.





Dear Judge Rogers:





	This opinion of the Attorney General is issued in response to your request.








QUESTION ONE





	In the final hearing on an involuntary commit�ment petition, is the live testimony of a medical doctor, clinical psychologist, or master’s level therapist re�quired to meet the burden of proof for commitment? 








FACTS AND ANALYSIS





	Section 22-52-9 of the Code of Alabama outlines the conduct of involun�tary commitment hearings.  It states as follows:





	At all hearings, including probable cause hear�ings, conducted by the probate judge in relation to a petition to involuntarily commit a respondent, the fol�lowing rules shall apply:





	(1) The respondent shall be present unless, prior to the hearing, the attorney for the respondent has filed in writing a waiver of the presence of the respondent on the ground that the presence of the respondent would be dangerous to the respondent's physical or mental health or that the respondent's conduct could reasonably be expected to prevent the hearing from being held in an orderly manner, and the probate judge has judicially found and determined from evidence presented in an adversary hearing that the respondent is so mentally or physically ill as to be incapable of attending such pro�ceedings. Upon such findings an order shall be entered approving the waiver.





	(2) The respondent shall have the right to compel the attendance of any witness who may be located any�where in the State of Alabama and to offer evidence including the testimony of witnesses, to be confronted with the witnesses in support of the petition, to cross-examine them and to testify in his own behalf, but the respondent shall not be compelled to testify against himself. The attorney representing the respondent shall be vested with all of the rights of said respondent dur�ing all of the hearings if the respondent is not present in court to exercise his rights.





	(3) The probate judge shall cause the hearing to be transcribed or recorded stenographically, mechani�cally or electronically and shall retain such transcrip�tion for a period of not less than three years from the date the petition is denied or granted and not less than the duration of any commitment pursuant to such hear�ing.





	(4) All hearings shall be heard by the probate judge without a jury and shall be open to the public unless the respondent or his attorney requests in writ�ing that the hearings be closed to the public.





	(5) The rules of evidence applicable in other ju�dicial proceedings in this state shall be followed in involuntary commitment proceedings.





Ala. Code § 22-52-9 (1997) (emphasis added).





	Under Alabama law, a doctor does not need to appear in person in court to testify.  His testimony can be offered through the use of a deposition.  Rule 32 of the Alabama Rules of Civil Procedure sets forth an evidentiary rule appli�cable in other judicial proceedings.  That rule states as follows:





	(3) The deposition of a witness, whether or not a party, may be used by any party for any purpose if the court finds: (A) that the witness is dead; or (B) that the witness is at a greater distance than one hundred (100) miles from the place of trial or hearing, or is out of the state, unless it appears that the absence of the witness was procured by the party offering the depositions; or (C) that the witness is unable to attend or testify be�cause of age, illness, infirmity, or imprisonment; or (D) that the witness is a licensed physician or dentist; or (E) that the party offering the deposition has been un�able to procure the attendance of the witness by sub�poena; or (F) upon application and notice, that such exceptional circumstances exist as to make it desir�able, in the interest of justice and with due regard to the importance of presenting the testimony of wit�nesses orally in open court, to allow the deposition to be used.





Ala. R. Civ. P. 32(a)(3) (emphasis added).  Live testimony is not required, but can be offered through the use of depositions.








CONCLUSION





	In the final hearing on an involuntary commitment petition, the live testi�mony of a medical doctor, clinical psychologist, or master’s level therapist is not required to meet the burden of proof for commitment.  Such testimony can be offered in the form of a deposition.








QUESTION TWO





	Can the burden be met by testimony from a thera�pist only?








FACTS AND ANALYSIS





	Section 22-52-10.1 of the Code of Alabama sets forth the burden of proof as follows:





	(a) If at the final hearing on a petition seeking to involuntarily commit a respondent, the probate judge finds, based on clear and convincing evidence, that the respondent meets the criteria for involuntary commit�ment, an order shall be entered for:





(1) Outpatient treatment; or


(2) Inpatient treatment.





The least restrictive alternative necessary and available for the treatment of the respondent's mental illness shall be ordered.





	(b) The petition for involuntary commitment shall be dismissed if the criteria for commitment is [sic] not proved.





Ala. Code § 22-52-10.1 (1997) (emphasis added).





	Further, section 22-52-10.2 of the Code of Alabama states as follows: 





	A respondent may be committed to outpatient treatment if the probate court finds, based upon clear and convincing evidence that: (i) the respondent is mentally ill; (ii) as a result of the mental illness the respondent will, if not treated, continue to suffer men�tal distress and will continue to experience deteriora�tion of the ability to function independently; and (iii) the respondent is unable to make a rational and informed decision as to whether or not treatment for mental illness would be desirable.





Ala. Code § 22-52-10.2 (1997).





	The criteria for inpatient treatment are as follows:





	(a) A respondent may be committed to inpatient treatment if the probate court finds, based upon clear and convincing evidence that: (i) the respondent is mentally ill; (ii) as a result of the mental illness the respondent poses a real and present threat of substan�tial harm to self and/or others; (iii) the respondent will, if not treated, continue to suffer mental distress and will continue to experience deterioration of the ability to function independently; and (iv) the respondent is unable to make a rational and informed decision as to whether or not treatment for mental illness would be desirable.





Ala. Code § 22-52-10.4 (1997).





	The burden of proof for involuntary commitment in Alabama is a heavy one. Matter of Lee, 560 So. 2d 1084 (Ala. Civ. App. 1990).  In Lee, the court stated that the evidence sufficient to meet the statutory requirements of the bur�den of proof must be established by clear, unequivocal, and convincing evidence before a person may be involuntarily committed.  The Lee court also noted that the heavy burden of proof upon a petition for involuntary commitment is con�sidered to be higher than has been required for constitutional due process pur�poses.  Lee, 560 So. 2d at 1085; see also, Matter of Cartee, 410 So. 2d 905 (Ala. Civ. App. 1982).  When the evidence does not support the "present threat of substantial harm" element of the statute, the petition for involuntary commit�ment is due to be denied. Riley v. State, 550 So. 2d 1037 (Ala. Civ. App. 1989).  Whether the particular facts of the case meet the clear and convincing test based on the testimony of a therapist only must necessarily be decided by the judge on a case-by-case basis.








CONCLUSION





	Whether the burden has been met by testimony from a therapist only must be decided by the judge on a case-by-case basis.








QUESTION THREE





	Are medical records of the treating physician or psychologist admissible?








FACTS AND ANALYSIS





	As stated in the answer to Question One, evidentiary rules applicable in other judicial proceedings apply to involuntary commitment hearings.  In Ala�bama, medical records are admissible evidence, provided that the proper predi�cate has been laid. Carroll v. State, 370 So.2d 749 (Ala. Crim. App. 1979).  Rule 44 of the Alabama Rules of Civil Procedure outlines the proper predicate for the proof of documents.  Rule 44 states as follows:





(a) Authentication.





* * *





	(d) Original Documents. Documents of any class, no matter where kept, may be proven by the original, authenticated as provided in this rule. If a document has been altered, or appears to have been altered, after its execution, in a part material to the question in dis�pute, the party producing the document as genuine must account for the appearance or alteration. Such party may show that the alteration was made by another, without that party's concurrence, or was made with the consent of the parties affected by it, or otherwise prop�erly or innocently made, or that the alteration did not change the meaning of the language of the instrument. If the party producing the document makes such show�ing, such party may give the document in evidence. If the party producing the document is unable to make such showing, the document may be received in evi�dence with any objections as to the alterations affecting the weight to which the document is entitled, but not the admissibility of the document.�


* * *





	(h) Business Entries. Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of any act, transac�tion, occurrence, or event, shall be admissible in evi�dence in proof of said act, transaction, occurrence or event, if it was made in the regular course of any busi�ness, profession, occupation, or calling of any kind, and it was the regular course of the business, profes�sion, occupation or calling to make such memorandum or record at the time of such act, transaction, occur�rence, or event, or within a reasonable time thereafter. Such a writing may be photostated, or it may be photo�graphed or microphotographed on plate or film, and such photostat, photographic or microphotographic plate or film, or prints thereof, whether enlarged or not, shall be deemed to be an original record and shall be presumed to be a true and correct reproduction of the original record it purports to represent. The circum�stances of the making of such writing or record, including lack of personal knowledge by the entrant or maker, and the circumstances of making such photostat or other photographic copy thereof, may be shown to affect its weight but they shall not affect its admissi�bility. Any person having a right to have an original record preserved or to inspect the original writing or record or other rights in connection therewith shall have the same rights as to any photostat, photographic or microphotographic plate or film or prints made therefrom, in the event the original is not available, and custodian of such plate and film shall provide for the ready location of particular records so reproduced and shall provide a projector or other convenient means for viewing the records so reproduced by those entitled thereto and said custodian shall furnish a legible print or copy of such plate or film to such persons as are entitled to a copy of the original record.�


Ala. R. Civ. P. 44.








CONCLUSION





	Medical records of the treating physician or psychologist are admissible provided the proper predicate has been laid.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:


�


CAROL JEAN SMITH


Chief, Opinions Division
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