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The Blount County Health Care Authority was properly and legally incorporated under Alabama law.





Dear Mr. King:





	This opinion of the Attorney General is issued in response to your request on behalf of the Blount County Commission.








QUESTION





	Was the Blount County Health Care Authority (“Authority”) properly and/or legally incorporated under Alabama law?





	If the Blount Health Care Authority was not legally incorporated, what is the effect of actions taken by the Authority, and what is the proper course of action for the Blount County Commis�sion to pursue?








FACTS AND ANALYSIS





	Before September 1997, there existed an entity within Blount County known as the Blount County Hospital Board (“Board”).  This Board was estab�lished in the 1950s to establish a hospital in Blount County.  On September 8, 1997, the Hospital Board adopted a resolution regarding the reincorporation of the Board, under the provisions of Ala�bama law, as a health care authority to be known as “The Blount County Health Care Authority.”





	Attached to the request you sent were minutes of the Blount County Com�mission (“Commission”) of September 8, 1997.  The minutes have attached to them as an exhibit the resolution that purports to authorize the Blount County Hospital Board to be reincorporated as the Blount County Health Care Author�ity.  There is, however, no mention of the resolution in the actual minutes; no mention of the resolution being presented to the Commission; and no mention of the Commission voting to adopt or approve the resolution.





	There is some question as to when the resolution was adopted.  At one point in the resolution, it states it was adopted at the meeting on September 8, 1997, but at another point it states it was adopted on Sep�tember 29, 1997.  The resolution was signed on September 29, 1997.  The minutes from September 8, 1997, state that the Commission recessed until September 22, 1997, but there are no minutes from the September 22, 1997 meeting.  Reports from the local newspaper indicate that the Com�mission met on September 22, 1997, and the Chairman noted a request to create the Blount Health Care Authority.  The paper also reported that the Commission met on September 29, 1997, but did not men�tion the resolu�tion or the creation of the Authority.  There are no minutes from the Sep�tember 29, 1997, meeting.





	A document entitled “Certificate of Reincorporation of the Blount County Health Care Authority (Blount County Hospital Board)” was signed by the Chairman and Secretary of the Hospital Board on Septem�ber 15, 1997.  On Sep�tember 30, 1997, documents of reincorporation were filed in the office of the Judge of Probate for Blount County on behalf of The Blount County Health Care Authority.  Since the Certificate of Rein�corporation (“Certificate”) was filed, the Authority has been operating and conducting business.  The Authority receives revenues from a special property tax that was initially enacted for the Hospital Board.





	According to the attorney for the Authority, the confusion surround�ing the reincorporation stems from the fact that on September 8, 1997, the Blount County Commission adjourned to a later date to adopt the resolu�tion.  In an attempt to clarify the factual confusion attorneys for the Authority submitted the affidavit of Mr. Donnie H. Thomas, Probate Judge for Blount County in 1997, as well as Chairman of the Blount County Commission in 1997, and the affidavit of Ms. Elizabeth B. Nash, the attorney for the Authority that prepared and filed the incorporation documents.  These affidavits establish that the Commission ini�tially met on September 8, 1997, for its regularly scheduled meeting.  The Commis�sion adjourned its meeting on the 8th until September 29, 1997, and scheduled a work session on September 22, 1997.  The resolution was adopted on September 29, 1997.  In the interim, the Board executed the Certificate of Reincorporation and dated it September 15, 1997.  The Cer�tificate of Reincorpo�ration was filed with the Judge of Probate on Sep�tember 30, 1997.





	Alabama law states that an action taken by a board or commission at an adjourned meeting is regarded as taking place at the original meet�ing.  Bd. of Revenue of Covington County v. Merrill, 193 Ala. 521, 68 So. 971 (1915).  The Court, in Merrill, noted that Alabama law does not require that all business be concluded in one day, but can be continued from day to day or as may be deter�mined in session until the business is concluded.  Merrill, 68 So. at 976.  There is, therefore, no legal prohibi�tion of the Commission’s actions in adopting the resolution on September 29, 1997, and attaching it to the minutes of September 8, 1997.





	Another point of confusion arises from the fact that the Certificate of Reincorporation was dated September 15, 1997 -- fourteen days before the resolution was adopted by the Commission.  Because the Certificate of Reincor�poration was dated September 15, 1997, the Certificate was not filed with the probate court until September 30, 1997 -- the day after the resolution was adopted.  





	Article 11 of chapter 21 of the Code of Alabama governs health care au�thorities.  The reincorporation of the Blount County Hospital Board is governed by section 22-21-341 of the Code of Alabama.  This section states as follows:





	Any public hospital corporation may be rein�corporated under this article, avail itself of all rights, powers and privileges and become subject to all duties, obligations and responsi�bilities conferred or imposed by this article, in the following manner:





	(1) The board of directors or other governing body of such public hospital corporation shall adopt a resolution stat�ing that it proposes and applies for permis�sion to reincorporate hereunder and con�taining a form of proposed certificate of reincorporation, which such certificate of rein�corporation shall include, with the nec�essary changes in detail, the information required to be included in a certificate of incorporation de�scribed in Section 22-21-314 other than that re�ferred to in subdivi�sion (b) (1) thereof.





	(2) Such public hospital corporation shall as promptly as practicable thereafter file a certified copy of such resolution with the governing body of each county or mu�nicipality that authorized the formation of such public hospital corporation (and, with respect to any public hospital corpo�ration organized under the provisions of Article 6 of this chapter, the governing body of any other municipality that is then a "member" thereof); and each such county and munici�pality shall be deemed an "authorizing subdivision" with respect to any such pub�lic hospital corporation reincor�porated hereunder.





	(3) The governing body of each author�izing subdivision shall, as promptly as may be practi�cable after the filing of said certi�fied resolution, review and act upon the said resolution and ap�plication in the man�ner, with the necessary changes in detail, prescribed in Section 22-21-313.





	(4) The chairman (or other principal officer) and the secretary of such public hospital corpo�ration shall thereupon sign and acknowledge a certificate of reincor�poration, in the form in�cluded in the resolution referred to in subdivi�sion (1) of this section, and cause it to be filed for record in the office specified in Section 22-21-314.





	(5) Thereupon, such certificate of rein�corporation shall be filed and recorded by the judge of probate as provided in Section 22-21-314, and the existence of such pub�lic hospital corporation as an authority under this article shall begin upon the fil�ing of such certificate of reincorporation as provided for in this section.


�         No such reincorporation shall in any manner affect the rights of creditors or the rights or liabilities of the public hospital corporation existing at the time of such reincorporation or shall (any provision of law to the contrary not�withstanding) necessitate the obtaining by such reincorporated public hospital corporation or the reissuance of any certificate of need, assurance of need or other similar permit. With respect to any public hospital corporation reincorporated hereunder, any reference herein to a certificate of incorporation thereof shall also include and refer to its certificate of reincorporation.





Ala. Code § 22-21-341 (1997) (emphasis added).





	A public hospital corporation is defined as “[a]ny public authority, pub�lic corporation or public association or entity organized on a local or regional basis by or with the consent of any county or municipality (or any two or more thereof) and having the power to own or operate any health care facilities, including (without limitation) any public corpora�tion or authority heretofore or hereafter organized under the provisions of Article 3, Division 1 of Article 4, Article 5, or Article 6 of this chapter, Section 22-21-5, or Chapter 95 of Title 11, but excluding the state, any state institution of higher learning owning or operating health care facili�ties or any other state (as distinguished from local or regional) agency owning or operating health care facilities.”  2003 Ala. Acts No. 2003-249, sec. 1, § 22-21-311(21) (emphasis added).  The Board would fall under this definition.





	Section 22-21-314 of the Code of Alabama sets out the filing, form, con�tent, and recordation of the Certificate of Reincorporation.  It states, in perti�nent part, as follows:





	"(a) Within 40 days following the adoption of the authorizing resolution (or, if there is more than one, the last adopted thereof), the applicants shall proceed to incorporate an authority by fil�ing for record, in the office of the judge of pro�bate of the county in which the principal office of the authority is to be located, a certificate of incorporation which shall comply in form and substance with the requirements of this sec�tion, shall be in the form and executed in the manner herein provided and shall also be in the form thereto�fore approved by the governing body of each authoriz�ing subdivision.�





	"(b) In addition to any other provisions required by this article to be included therein, the certificate of incorporation of an authority shall state:�


	"(1) The names of the incorporators, together with the address of the residence of each thereof, and either (i) where the authorizing sub�division is a county or municipality, that each of them is a duly qualified elector of the authoriz�ing subdivision (or, if there is more than one, at least one thereof) or (ii) where the authorizing subdivision is an educational institution, that each of them is a duly qualified elector of the state;�


	"(2) The name of the authority, which may be a name indicating in a general way the area proposed to be served by the authority and shall include the words ‘Health Care Authority’ (e.g., ‘The __________ Health Care Authority,’ or ‘The Health Care Authority of __________,’ the blank space to be filled in with the name of one or more of the authorizing subdivisions or other geographically descriptive word or words, such descriptive word or words not, however, to pre�clude the authority from locating health care facilities or other�wise exercising its powers in other geographical areas), unless the Secretary of State shall determine that such name is identical to the name of another corporation organized under the laws of the state or so nearly similar thereto as to lead to confusion and uncertainty, in which case the incorporators may insert addi�tional identifying words so as to eliminate said duplication or similarity or adopt some other similar name that is available;�


	"(3) The period for the duration of the authority (if the duration is to be perpetual, sub�ject to the provi�sions of Section 22-21-339, that fact shall be stated);�


	"(4) The name of each authorizing sub�division, together with the date on which the governing body thereof adopted an authorizing resolution;�





	"(5) The location of the principal office of the authority, which either (i) where the author�izing sub�division is a county or municipality, shall be within the boundaries of the authorizing subdivision (or, if more than one, at least one thereof) or (ii) where the author�izing subdivision is an educational institution, shall be where the principal office of the educational institution is located;�


	"(6) That the authority is organized pur�suant to the provisions of this article;�


	"(7) If the exercise by the authority of any of its powers hereunder is to be in any way pro�hibited, lim�ited or conditioned, a statement of the terms of such prohibition, limitation or condi�tion;�


	"(8) If the authority is to have the ex�traordinary power set out in Section 22-21-319, a statement to that effect;�


	"(9) The number of directors, which shall be an odd number not less than three, the dura�tion of their respective terms of office (which shall not be in excess of six years), and (subject to the provisions of Section 22-21-316) the man�ner of their election or appointment;�


	"(10) Any provisions, not inconsistent with Sec�tion 22-21-339, relating to the vesting of title to its assets and properties upon its dissolution; and�


	"(11) Any other matters relating to the au�thority that the incorporators may choose to in�sert and that are not inconsistent with this article or with the laws of the state.�


	"(c) The certificate of incorporation shall be signed and acknowledged by each of the in�corporators before an officer authorized by the laws of the state to take acknowledgements to deeds.�


	"(d) When the certificate of incorporation is filed for record, there shall be attached to it:�


	"(1) A certified copy of each authorizing resolu�tion; and�


	"(2) A certificate by the Secretary of State that the name proposed for the authority is not identical to that of any other corporation organ�ized under the laws of the state or so nearly similar thereto as to lead to confusion and un�certainty.�


	"(e) Upon the filing for record of the cer�tificate of incorporation and the documents re�quired by sub�section (d) of this section to be attached thereto, the authority shall come into existence and shall constitute a public corpora�tion under the name set forth in its certificate of incorporation. The said judge of probate shall thereupon record the certificate of incorporation in an appropriate book in his office.





2003 Ala. Acts No. 2003-249, sec. 1, § 22-21-314 (emphasis added).  There is no requirement that the certificate be prepared and dated after the resolution, but it seems to be contemplated that this will be the ordinary method.  By hav�ing the certificate prepared and signed before adoption of the resolution, how�ever, the paperwork can be filed much quicker after adoption of the resolution, and the citizens of the county are better pro�tected.





	The act that brings this corporation into existence is the filing of the cer�tificate of reincorporation with the Probate Judge of Blount County.  2003 Ala. Acts No. 2003-249, sec. 1, § 22-21-314(e); Ala. Code § 22-21-341(5) (1997).  This was done after approval of the resolu�tion calling for the reincorporation of the Board.  Additionally, substan�tial compliance with the laws governing the organization of corporations is sufficient to bring a corporation into existence.  Floyd v. State, 177 Ala. 169, 59 So. 280 (1912).  The Commission substantially complied with the method for reincorporation.  The Board of Directors of the Hos�pital Board passed a resolution authorizing reincorporation.  The Board pre�sented its proposal for reincorporation to the county commission for approval.  The county commission approved the resolution.  The Board filed its Certificate after obtaining approval of the Commission. 








CONCLUSION





	The Blount County Health Care Authority was properly and legally incor�porated under Alabama law.  Because this Office is of the opinion that the Au�thority was legally incorporated, your second question is moot.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:


�


CAROL JEAN SMITH


Chief, Opinions Division
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