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The City of Mountain Brook is not prohibited by Alabama law from entering into a development agreement with Head Acres, LLC, and the agreement is not subject to Alabama’s competitive bid laws.





Dear Mayor Oden:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Mountain Brook.








QUESTION





	Is the City of Mountain Brook prohibited by any provision of law from entering into a development agreement with Head Acres, LLC?





	Is the agreement subject to Alabama’s competitive bid laws?








FACTS AND ANALYSIS





	The City of Mountain Brook recently annexed property.  As an in�ducement to the property owner, Head Acres, LLC, to petition the city for annexation, the city agreed to de-annex the property if a suitable business of commercial zoning classification for the property could not be secured.  The property was recently given a local business zoning classification, or “village” district as it is described by the City of Mountain Brook.  The classification was deemed to be suitable.





	In Mountain Brook, the “village” district classification imposes com�paratively strict use and development restrictions designed to achieve spe�cific aesthetic and functional objectives within the classified property.  Also, once a prospective tenant is identified, in this case a well-established national grocery store chain, the city’s local business ordinance requires that a comprehensive and detailed development plan be prepared and submitted.  This plan is then subject to intensive review and revision by city officials and their consultants.  In this situation, the city, the property owner, and the tenant also made additional concessions and commitments to neighboring property owners in a formal mediation agreement.





	Along with the rezoning process, the city and the property owner negotiated a development agreement.  Under the development agreement, the property owner agrees to construct and, where appropriate, convey to the city various on and off-site road and drainage improvements and to provide fill dirt for the city’s use in developing additional recreational fields and other public projects.





	The property owner will be reimbursed $501,686 by the city.  This amount represents the projected cost of the public roadway and drainage system improvement made necessary by the project and includes the acquisition costs of the dirt to be removed from the site and delivered to other public sites in the city.  The money for the reimbursement comes from sales tax revenues generated by retail activity on the site with no payment due by the city until sales tax revenues are realized.  The obliga�tion of the city to pay under the development agreement will terminate either when the projected cost figure has been met or on January 31, 2014, whichever comes first.





	The city sees several advantages to the proposed development agreement.  It is the city’s opinion that it will realize the benefit of a long-term source of operating revenue and that it will secure significant control over the design and use of the property in a way that serves fun�damental municipal purposes and functions such as municipal develop�ment, zoning, drainage, traffic control, public infrastructure enhancement, recreational facilities’ improvement, and public safety.  The agreement contains provisions that are designed to ensure development of the site that will minimize or potentially eliminate the adverse impact of devel�opment on adjoining or nearby property owners.  The examples of these benefits given by the city include upgrading and integrating roads and drainage facilities serving the site and adjacent property with the sur�rounding area and by coordinating development of the site with a larger public improvement project that, when completed, will provide a unified and coordinated program of street and sidewalk improvements, lighting, landscaping, and similar features to the proposed village district and sur�rounding neighborhood.  





	The city also states that, even though it agrees to repay the stated amount to the owner in return for the services and public improvements to be undertaken by the owner, the owner pays these costs up front and does not get reimbursed until after the project is completed and the property begins generating sales tax revenues.  Even then, according to the city, reimbursement is based on only a portion of tax proceeds that are pro�duced by retail activity on the site.  As the city sees it, the project pays its own way and the city incurs no repayment obligation if the project is unsuccessful.  





	The city sees two potential legal complications – potential violation of section 94 of the Constitution of Alabama, as amended by Amendment No. 112, and potential violation of Alabama’s Competitive Bid Law.  Section 94 of the Constitution of Alabama, as amended by Amendment 112, states as follows:





	The legislature shall not have power to authorize any county, city, town, or other sub�division of this state to lend its credit, or to grant public money or thing of value in aid of, or to any individual, association, or corporation what�soever, or to become a stockholder in any such corporation, association, or company, by issuing bonds or otherwise. It is provided, however, that the legislature may enact general, special, or local laws authorizing political subdivisions and public bodies to alienate, with or without a valu�able consideration, public parks and playgrounds, or other public recreational facilities and public housing projects, conditional upon the approval of a majority of the duly qualified electors of the county, city, town, or other subdivision affected thereby, voting at an election held for such pur�pose.





Ala. Const. amend. 112.





	Section 94 was designed to prevent the expenditure of public funds in aid of private individuals or corporations by reason of which a pecuni�ary liability, a debt of the municipality, is incurred. Mobile Wrecker Own�ers Ass'n, Inc. v. City of Mobile, 461 So. 2d 1303 (Ala. 1984).  There are two elements to a violation of the provisions of this section: (1) the municipality must have performed one of the proscribed acts, and (2) the recipient must be an individual or a private corporation. O'Grady v. City of Hoover, 519 So. 2d 1292 (Ala. 1987).  There is no lending of credit by a city, for purposes of constitutional prohibitions against municipalities granting public money to individuals or corporations, when it enters into an ordinary commercial contract with an individual or corporation whereby benefits flow to both parties and there is consideration on both sides. Guarisco v. City of Daphne, 825 So. 2d 750 (Ala. 2002.)





	In an opinion to Manley L. Cummins, III, City Attorney of Daphne, dated December 13, 1995, A.G. No. 96-00065, this Office opined that the restrictions of section 94, as amended, are "not applicable to a contract with mutual benefits to each party and a consideration on both sides," citing Rogers v. City of Mobile, 277 Ala. 261, 169 So.2d 282 (1964) and Dothan Area Chamber of Commerce v. Shealy, 561 So.2d 515 (Ala. 1990).  Also, a municipality may enter into a contract with a private corporation to provide services that the municipality is authorized by law to provide.  Opinion to Honorable Steven F. Schmitt, Attorney at Law, Tallassee, dated August 10, 1992, A.G. No. 92-00372.  





	The proposed development agreement provides mutual benefits to both parties and a consideration on both sides.  The property owner com�mits to undertake the development project at significant cost and subject to rigorous municipal regulation and control.  Additionally, the property owner has agreed to undertake design and construction responsibilities that will serve the surrounding area, as well as the development site.  The owner then benefits from reimbursement of the projected cost if the prop�erty generates sufficient sales tax revenues.





	The city receives the benefit of significant infrastructure improve�ments that will be integrated with a more comprehensive development plan for the area.  The city also obtains an enhanced measure of control over the project.  The city obtains the ability to enforce requirements for the project directly for its own benefit and that of surrounding property owners.  The city secures a supply of suitable fill dirt for use in develop�ing nearby recreational fields and for use in implementing contemplated street improvements in the immediate area.  Finally, the city obtains a stable, long-term source of revenue with respect to the property, which is currently undeveloped and economically unproductive.





	Because this is a contract with mutual benefits to each party and a consideration on both sides, the restrictions of section 94 of the Constitu�tion of Alabama, as amended, are not applicable.  





	This agreement also raises questions regarding Alabama’s Competi�tive Bid Law.  If the city were to make the improvements on the property itself, there would be no question that the work would be subject to the Competitive Bid Law.  That, however, is not the case here.





	The city has contracted for a package deal that benefits the city and arises from the project as a whole.  The property owner is the only entity that can provide this package deal to the city.  The development agree�ment is not a vehicle for the city to obtain a source of dirt or for street and drainage improvements, but it is a means for securing all the benefits, including a long-term source of revenue.  The property owner also stands to lose its entire investment should the property not generate revenues.  The agreement is one for a completed, comprehensive, and unique devel�opment.





	Section 41-16-51(a)(13) of the Code of Alabama exempts the fol�lowing from competitive bidding:  “Contractual services and purchases of commodities for which there is only one vendor or supplier and con�tractual service and pur�chases of personal property which by their very nature are impossible to award by competitive bidding.”  Ala. Code § 41-16-51(a)(13) (2000) (emphasis added).  It is the opinion of this Office that the situation presented falls within this exemption.  The pro�ject itself is inherently unique and integrated.  Head Acres, LLC, is the only supplier of the property and the project.  The development agreement would therefore not be subject to the Competitive Bid Law.








CONCLUSION





	The City of Mountain Brook is not prohibited by Alabama law from entering into a development agreement with Head Acres, LLC, and the agreement is not subject to Alabama’s Competitive Bid Law.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:


�


CAROL JEAN SMITH


Chief, Opinions Division
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