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Honorable John R. Dalton


Mayor, Town of Coker


P.O. Box 278


Coker, AL 35452





Franchise Fees – Police Jurisdiction – Collection – Tuscaloosa County





Franchise fees can be collected only within the corporate limits of a city or town, not to include the police jurisdiction of such city or town.





Dear Mayor Dalton:





	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Coker.








QUESTIONS





What constitutes an acceptable usage of franchise fees collected in the Town of Coker’s (Town) police jurisdiction?





Does the Town have to provide for police protection (i.e., contract with county sheriff depart�ment) if collecting in the Town’s police jurisdiction?





If the answer to number 2 is “no,” can the Town support the local volunteer fire department(s) and county school(s) in the Town’s jurisdiction collection area in lieu of police protection?





What is the legal definition of the Town’s “police jurisdiction”?





Besides the table provided, are there any other services that the town can support from funds collected in the Town’s police jurisdiction?





For what purposes must franchise fees be used for that are collected in a police jurisdiction?








FACTS AND ANALYSIS





To answer any of the questions posed by your request, this office must first an�swer the basic premise of whether franchise fees can be collected in the Town’s police jurisdiction.  Section 11-40-10 of the Code of Alabama defines “police jurisdiction” as follows:





The police jurisdiction in cities having 6,000 or more inhabitants shall cover all adjoining territory within three miles of the corporate limits, and cities having less than 6,000 inhabitants and in towns, such police jurisdiction shall extend also to the adjoining territory within a mile and a half of the corporate limits of such city or town.  





Ala. Code § 11-40-10 (1989) (emphasis added).  Therefore, the police jurisdiction of a city or town is, by definition outside of the corporate limits of that city or town.


	


	Section 220 of article XII of the Constitution of Alabama provides the following:





No person, firm, association, or corporation shall be authorized or permitted to use the streets, avenues, alleys, or public places in any city, town, or village for the construction or operation of any public utility or private enterprise, without first obtaining the consent of the proper authorities for each city, town, or village.





Ala. Const. art. XII, § 220 (emphasis added).





In the case of Alabama Traction Co. v. Selma Trust & Sav. Bank, 213 Ala. 269, 104 So. 517 (1925), the Alabama Supreme Court interpreted this section to mean that no corporation can operate a public utility over a city’s streets with�out its consent.  The “consent” required by this section has uniformly been held to be a franchise.  Boman v. Birmingham Transit Co., 280 F.2d 531 (5th Cir. 1960).  See also Ala. Code § 11-43C-29 (1989) (method by which a city or town is to grant a franchise).  Therefore, the Town of Coker can grant franchises to Alabama Power Company, Alabama Gas Corporation, and Marcus Cable of Alabama L.L.C., d/b/a Charter Communications, to operate over the public areas onlywithin the town’s corporate limits.  Furthermore, in the town ordinances granting the before-mentioned franchises, the franchises are granted in the town.





In Ex parte Holladay, 466 So.2d 956, 960 (Ala. 1995), the Supreme Court held that a court called upon to construe a statute has the duty to ascertain and effectuate the legislative intent expressed in the statute, which may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be accomplished in enacting the statute.  See also McGuire Oil Co. v. Mapco, Inc. 612 So.2d 417 (Ala. 1992).  Under the established rules of con�struction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and the court is bound to interpret plain language to mean exactly what it says.  State Dept. of Transp. v. McLelland, 639 So.2d 1370, 1371 (Ala. 1974). 





Based on these propositions, it is clear that franchise fees can only be collected within a city’s or town’s corporate limits, over such city’s or town’s streets and public areas.  This is converse to licensing and sales tax, which can be collected in a city’s or town’s police jurisdiction, as provided by statute.  See Ala. Code § § 11-51-91,11-51-206 (1994).  Therefore, as the Town of Coker cannot collect franchise fees in the police jurisdiction, all questions based on the premise that the Town could collect these fees are moot.








CONCLUSION





Based on the foregoing, the Town of Coker may not collect franchise fees from Alabama Power Company, Alabama Gas Company, or Marcus Cable of Alabama L.L.C., d/b/a Charter Communications, within the police jurisdiction.  These fees can be collected only within the corporate town limits of Coker.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Margaret McNeill, Legal Division, Department of Revenue.





Sincerely,





Bill Pryor 


Attorney General


By:








CAROL JEAN SMITH 


Chief, Opinions Division
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Honorable John R. Dalton
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