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Solid Waste Disposal – Contracts – Competitive Bid Law – Lauderdale County





Lauderdale County Commission cannot renew solid waste contracts with certain collectors without subjecting these new contracts to the competitive bidding process.





Dear Chairman Mitchell:





	This opinion of the Attorney General is issued in response to your request on behalf of the Lauderdale County Commission.








QUESTIONS





	Can Lauderdale County renew solid waste contracts with certain collectors, who have not had material changes in their contracts, while bidding out districts where collectors have experienced material changes in their obligations under their contracts, given the fact that the contracts for garbage collection have never been bid?





	Does a change in compensation, a change in original district lines, or a change from the original number and names of collectors from the time of the original contract to current date con�stitute a material change in the contracts?








FACTS AND ANALYSIS





	The Lauderdale County Commission contracted with nine separate garbage collectors in 1972 and granted them “franchises” for certain defined districts within Lauderdale County.  Those contracts were con�tinually renewed between 1972 and 1989.  In 1989, the Lauderdale County Commission instituted mandatory garbage collection pursuant to the Solid Waste Disposal Act.  Ala. Code § 22-27-5 to § 22-27-73 (Supp. 2002).  In that same year, the Commission reissued contracts to eight of the nine collectors without going through a bid process.  The number of collectors diminished to six in 1990, and each year between then and now the con�tracts have been renewed.  The contracts were renewed on the basis of the exemption in the Competitive Bid Law found at section 41-16-51(a)(10) of the Code of Alabama, which gives an exemption as follows:





	Existing contracts up for renewal for sani�tation or solid waste collecting, recycling, and disposal between municipalities and counties, or both, and those providing the service.





Ala. Code § 41-16-51(a)(10) (2000).





	Recently, the Lauderdale County Commission was faced with the end of contracts with six different garbage collectors to collect garbage in their assigned districts.  The question raised was whether the contracts could be rolled over and/or extended without bidding for the garbage col�lection service.  It was noted that the records and minutes of the Commis�sion never reflected a bid for these services at any point from 1972 to pre�sent.  Those minutes have been supplied to this Office for review, along with copies of the existing contracts.





	There is no doubt that, if the existing contracts, before renewal, are valid, the above exemption applies to the Competitive Bid Law.  The question therefore becomes whether the existing contracts are valid, or if there is some other exemption that applies to the Competitive Bid Law.





	The collectors concerned are currently represented by legal counsel, but it has been represented that there is no pending litigation.  The Attor�ney General does not address issues concerning pending litigation. Opin�ion to Honorable J. Shelby Searcy, Superintendent, Butler County Schools, dated April 18, 1984, A.G. No. 84-00251.  





	The argument has been put forth by attorneys for the collectors that because the six contractors, none of whom were ever selected via a com�petitive bid process, were compliant with their contracts, the contracts could therefore be renewed without the need to bid.  The basis for the collectors’ position that the contracts were legally awarded is section 41-16-51(a)(13) of the Code of Alabama, which exempts the following from competitive bidding:





	Contractual services and purchases of commodities for which there is only one vendor or supplier and contractual service and pur�chases of personal property which by their very nature are impossible to award by competitive bidding.





Ala. Code § 41-16-51(a)(13) (2000) (emphasis added).  This position was rejected by the Alabama Supreme Court. See Brown’s Ferry Waste Dis�posal Ctr., v. Trent, 611 So. 2d 226 (Ala. 1992).  It is the opinion of this Office that this subsection is inapplicable to your situation.





	Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Prop�erties, Inc., 796 So. 2d 331 (Ala. 2000); Ex parte T.B., 698 So. 2d 127 (Ala. 1997); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370 (Ala. 1994); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tusca�loosa County, 589 So. 2d 687 (Ala. 1991); Coastal States Gas Transmis�sion Co. v. Ala. Pub. Serv. Comm’n, 524 So. 2d 357 (1988).  The facts before this Office establish that none of the contracts involved qualify as contractual services for which there is only one vendor or supplier or contractual service that, by their very nature, are impossible to award by competitive bidding.  Attorneys for the collectors argue that the question of whether the collectors were the sole source is one of fact and, there�fore, this Office should not opine on it.  This Office disagrees.





	The minutes supplied with this request indicate that, in January 1972, the county was divided into franchises.  At some point after that, contracts were given to collectors without a competitive bid process.  In April 1972, a vendor approached to be considered and was told that the contract had already been given to another.  The collectors supplied affi�davits to this Office stating that, at the time the original contracts were entered into, they were “the only vendor, or supplier or contractor for garbage (solid waste) collection services for the areas, routes and territo�ries for which [they] contracted to provide services.”  Section 41-16-51(a)(13) of the Code of Alabama does not state that the exemption is available if a vendor is the only vendor in a confined area, but allows the exemption if there is only one vendor in existence that provides the service.  The fact that nine separate vendors were awarded nine separate contracts demonstrates that none could assert to be the sole source of garbage collection.





	Additionally, there was at least one other garbage collector who expressed interest in the contract as early as April 1972, only a few months after the contract for one area was awarded without a competitive bid.  This collector was not used and could have participated in a com�petitive bid process.  It cannot be said the collection of solid waste is a contract for service for which there is only one vendor or where the very nature of it makes it impossible to award by competitive bidding.





	The Legislature, courts, and this Office have all agreed that con�tracts involving the expenditure of public funds for solid waste collection are subject to the Competitive Bid Law.  See Ala. Code § 41-16-50(a) (2000); Brown’s Ferry Waste Disposal Ctr., Inc. v. Trent, 611 So. 2d 226 (Ala. 1992); Beavers v. County of Walker, 645 So. 2d 1365 (Ala. 1994); Opinion to Honorable Jonathan A. Brown, Attorney for the City of Vernon, dated February 23, 1996, A.G. No. 96-00142.  The failure to comply with the requirement that a solid waste collection contract be competitively bid will render that contract void.  Ala. Code § 41-16-51(d); Maintenance, Inc. v. Houston County, 438 So. 2d 741 (Ala. 1983); Ex parte Ballew, 771 So. 2d 1040 (Ala. 2000).  Where the original con�tract is void, the later contract cannot be logically characterized as a renewal of a void agreement and must be deemed a separate contract sub�ject to the Competitive Bid Law.  Maintenance, Inc., 438 So. 2d at 744.  The expressed public policy of voiding contracts that do not comply with competitive bid laws found in section 41-16-51(d) of the Code of Alabama will not be pushed aside even under an argument of estoppel.  Mainte�nance, Inc., 438 So. 2d at 744.  





	The situation you present in this request is similar to the facts in Maintenance, Inc.  Maintenance, Inc., and Houston County entered into a contract for the collection and disposal of solid waste that was originally bid competitively.  When the parties later renegotiated the contract, they did not comply with the Competitive Bid Law.  Houston County cancelled the contract, and Maintenance, Inc., sued for breach of contract.  In reviewing the issues, the court noted that the original contract was not valid because it violated Alabama’s Competitive Bid Law by being longer in duration than allowed by statute.  The Maintenance, Inc., court held where the original contract is void, the later contract cannot be logically characterized as a renewal of a void agreement and must be deemed a separate contract subject to the Competitive Bid Law.  Maintenance, Inc., 438 So. 2d at 744.  This position was reaffirmed in the Ballew case.  Ballew, 771 So. 2d at 1043.  It is therefore the opinion of this Office that, because the original contracts for all collectors are deemed void for fail�ing to comply with the Competitive Bid Law, Lauderdale County cannot renew solid waste contracts with the collectors without competitively bid�ding those contracts.  





	The issue you raise in your second question asks for a determina�tion as to whether certain changes are material.  The issue of whether changes to a contract materially alter the contract is generally an issue of fact.  Burbic Contracting Co., v. Cement Asbestos Prod. Co., 409 So. 2d 1 (Ala. 1982).  This Office makes determinations of law and not of fact. Ala. Code § 36-15-1(1)(a) and (b) (2001).  Regardless, the answer to Question One makes this question moot.








CONCLUSION





	Lauderdale County Commission cannot renew solid waste contracts with certain collectors without subjecting these new contracts to the com�petitive bidding process.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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