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Confederate Flag – State Property – Tuscaloosa County





There is currently no law prohibiting the flying of the confederate flag on state-owned property except for the dome of the Capitol.  The Legislature has the authority to regulate the flying of flags over state property.





Dear Senator Steele:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Is it legal to fly the confederate flag on state-owned property?








FACTS AND ANALYSIS





	This Office has been unable to find any law in Alabama that addresses this issue.  In an unreported case in the Circuit Court of Montgomery County, Representative Alvin Holmes was successful in a lawsuit to have the confederate flag removed from the capitol dome, but in that case, the trial judge interpreted Alabama law to state that only the U.S. flag and the Alabama state flag could be flown from the dome of the Capitol.  The Code section in question in Representative Holmes’s case states as follows:





	The flag of the state shall be hoisted on the dome of the Capitol when the two houses of the Legislature are in session, and shall be used by the state on all occasions when it may be neces�sary or customary to display a flag, except all occasions when, in the opinion of the Governor, the national flag should be displayed.





Ala. Code § 1-2-6 (1999).  There is no other law that can be found gov�erning the display of flags on state property.  In fact, other flags, includ�ing the flags of all fifty states on the capitol grounds, are flown on state property throughout the state.





	This question was addressed by the federal courts in the case of NAACP v. Hunt, 891 F.2d 1555 (11th Cir. 1990).  The Hunt case was a suit brought by the NAACP and certain Alabama state senators challenging the flying of the confederate flag above the Alabama state capitol’s dome.  In Hunt, the 11th Circuit affirmed the dismissal of the case by the lower court.  In doing so, the Hunt court noted that there is no legal basis for prohibiting the flying of a confederate flag on government grounds out�side the realm of desegregation effort.  The only prohibition of flying the confederate flag on state property that the courts have found involved the display of such a flag to express a government agency’s position on a racial issue.  See, e.g., Smith v. St. Tammany Parish School Board, 448 F.2d 414 (5th Cir. 1971).





	In the Hunt case, the 11th Circuit noted that the thirteenth amend�ment to the United States Constitution forbidding slavery or involuntary servitude gives Congress the authority to enforce the amendment by enacting appropriate legislation. Hunt, 891 F.2d at 1564.  Included in this authority to legislate is the authority to eradicate badges and incidents of slavery. Id. at 1564.  To date, Congress has not utilized this authority to pass legislation banning the confederate flag.  








CONCLUSION





	There is currently no law prohibiting the flying of the confederate flag on state-owned property except for the dome of the Capitol.  The Legislature has the authority to regulate the flying of flags over state property.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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