�
Honorable Roger W. Kirby, City Attorney


City of Gadsden Legal Department


Post Office Box 267


Gadsden, Alabama  35902-0267





Municipalities – Real Property – Code Section 11-43B-28(b) – Airport Authorities – Etowah County





A municipality is not authorized to purchase property for future residential development with the municipality providing infrastructure and selling all the parcels to a developer for resale to the public.  A municipality is authorized to undertake redevelopment and urban renewal projects to clean up and prevent blighted areas or slums.





A municipality may donate property to an airport authority. An airport authority has the power to acquire property for residential purposes and to construct, operate, own, control, and regulate housing and residential facilities upon or adjacent to the properties of the airport authority if this activity furthers the purposes of the airport authority.





Dear Mr. Kirby:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Gadsden.








QUESTION 1





	May a municipality purchase property for future residential development with the munici�pality providing infrastructure and selling all the parcels to a developer for resale to the public?








FACTS AND ANALYSIS





	Your request states that many residents of Gadsden have moved to surrounding communities because there is no new single-family residen�tial development of substance in Gadsden.  The mayor and council want to reverse this trend and attract new residential development on a large scale within Gadsden. The following additional facts are presented in your request:





	The City of Gadsden is considering the acquisition of some real property for various purposes.  No final decision has been made on the exact use for each parcel and may not be made prior to the authorization by the council for acquisition by purchase or condemnation.  Some of the property may be used for industrial devel�opment purposes, that is, for infrastructure improvements with a view toward future convey�ance for an industrial enterprise to locate on the site and to enhance the local economy and improve the tax base of the municipality.  Some of the property may be used to erect educational facilities to be under the control of the Gadsden City Board of Education.





	The city is considering the possibility that some of the property may be used for residential purposes.  In no case does the city intend to sub�divide the property or to sell individual lots.  The city contemplates an agreement with a developer who would subdivide the property, sell lots (likely through local real estate agents), establish criteria for the structures to be erected in a single-family residential zone, and might construct some of the structures.  The city would only sell large parcels of property in phases to the devel�oper, pursuant to an agreement to be negotiated with a developer as part of a planned community.  As part of an agreement with the developer, the city may make infrastructure improvements (roads, water, sanitary sewer, drainage, street lighting, traffic control devices, parks, play�grounds).  No market studies have been done to determine if a development of this magnitude and purpose would be feasible at the site in question.  If not feasible for residential purposes, the prop�erty would be used for industrial or commercial development.  Some of the property is located outside the corporate limits of the City of Gads�den; some may be within the corporate limits of another municipality.





	Municipalities have the power to carry on proprietary functions only when authorized by statutes.  See Rogers v. City of Mobile, 277 Ala. 261, 281, 169 So. 2d 282, 301 (1964).  This Office has previously held that a municipality does not have the authority to develop property for residential purposes and sell lots to the public.  Opinion to Honorable B. C. Hornady, Mayor, City of Monroeville, dated August 3, 1989, A.G. No. 89-00385 and to Honorable Rudolph W. McCarley, Mayor, Town of Courtland, dated May 4, 1989, A.G. No. 89-00262.





	Your request states that the City of Gadsden is a Class 4 municipal�ity organized under the provisions of section 11-43B-1, et seq., of the Code of Alabama.  The general powers of the city are set forth in section 11-43B-28 of the Code of Alabama.  Ala. Code § 11-43B-28 (1989).  Subsection (b) of section 11-43B-28 states that “[t]he city may acquire property within or without its corporate limits for any purpose, in fee simple or any lesser interest or estate, by purchase, gift, devise, lease, or condemnation, and may sell, lease, mortgage, hold, manage and control such property as the interest may require.”  Ala. Code § 11-43B-28(b) (1989).  Although this section is broad with respect to the acquisition of property, this section does not give a municipality the authority to develop that property for residential purposes.  You assert that state law authorizes the city to obtain property for various public purposes, such as for airports, rights-of-way for water and sewer, parks, stadiums, and other recreational facilities.  See Ala. Code §§ 4-4-5 (1996); 11-47-171 (1992); 11-47-211 (1992).  Although this is true, none of these provisions authorize a municipality to acquire and develop property for residential purposes.  These grants of specific power to municipalities also reflect that the Legislature has not granted to the city, in section 11-43B-28(b), the power to acquire property for residential development.  The city may not do indirectly those things it is not authorized to do directly.  Thus, the city may not sell parcels of property to a developer for resale after the city has provided the infrastructure for residential development.





	A municipality is authorized to undertake redevelopment projects to clean up blighted areas or slums and urban renewal projects for the pre�vention of blighted areas or slums.  Ala. Code § 24-2-1, et seq.; § 24-3-1, et seq. (2000).  The redevelopment statutes authorize the city to “clear any areas acquired and install, construct or reconstruct streets, utilities and site improvements essential to the preparation of sites for uses in accordance with the redevelopment plan.”  Ala. Code § 24-2-2(3) (2000).  The urban renewal statutes authorize “acquisition of real property and demolition, removal or rehabilitation of buildings and improvements thereon” and “installation, construction or reconstruction of streets, utilities, parks, playground and other improvements necessary for carrying out the objectives of the urban renewal project.”  Ala. Code § 24-3-2(c) (2000).  Your request does not indicate whether the property proposed to be purchased fits within the description of these projects.  If so, the city may acquire and develop property consistent with these provi�sions.








CONCLUSION





	A municipality is not authorized to purchase property for future residential development with the municipality providing infrastructure and selling all the parcels to a developer for resale to the public.  A municipality is authorized to undertake redevelopment and urban renewal projects to clean up and prevent blighted areas or slums.








QUESTION 2





	If the answer to Question 1 is no, can this be done through an airport authority with the city acquiring the property and conveying it to the authority before any sale to a private person?








FACTS AND ANALYSIS





	Your request states that the parcels proposed for residential devel�opment are relatively near the local airport, which is owned by the city.  Some of the property is located on Airport Road, but does not touch other airport property and is not across a public street from airport property.  Although the creation of an airport authority to control and manage the city-owned airport has been contemplated by the city, no airport authority exists at this time.





	Airport authorities may be incorporated as public corporations pur�suant to section 4-3-1, et seq., of the Code of Alabama.  Ala. Code § 4-3-1, et seq. (1996).  Airport authorities are given broad powers to own, manage, control, and develop property in connection with, or in further�ance of, the airport.  Ala. Code §§ 4-3-11, 4-3-47 (1996).  Section 4-3-47 of the Code of Alabama states, in pertinent part, as follows:





	The authority shall have the following powers, together with all powers incidental thereto or necessary to the discharge thereof in corporate form:





*  *  *





	(15)  To acquire, by purchase, gift, devise, lease, eminent domain proceedings or otherwise, property which has been or may be used or useful for housing, apartments and other residential buildings, structures, complexes and projects, to establish, construct, own, maintain, operate, improve, expand, equip, control and regulate such housing and residential facilities upon or adjacent to the properties of the authority and to sell, lease or donate such properties.





Ala. Code § 4-3-47(15) (1996) (emphasis added).  This section provides that an airport authority may acquire property to be used for residential purposes and that the authority has broad powers to construct, operate, own, control, and regulate housing and residential facilities upon or adja�cent to the properties of the airport authority.  A public corporation may exercise only those powers given to it by statute, and the powers exer�cised must be in furtherance of the purposes for which the corporation was organized.  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (1994).  Accordingly, an airport authority has the power to acquire prop�erty for residential purposes and to construct, operate, own, control, and regulate housing and residential facilities upon or adjacent to the proper�ties of the airport authority if this activity furthers the purposes of the airport authority.  It is the opinion of this Office that an airport authority could not be created for the sole purpose of developing residential prop�erty.  





	A municipality has the authority to donate, sell, convey, transfer, or lease land to an airport authority for the purpose of aiding and cooperat�ing with the authority in the “planning, development, undertaking, con�struction, extension, improvement or operation of airports, heliports and air navigation facilities and other facilities.”  Ala. Code § 4-3-49 (1996).  The term “other facility” is defined to include “any land, right in land, building, structure, machinery, equipment or facility useful for or in con�nection with any housing or residential project or facility.”  Ala. Code § 4-3-40(6) (1996).








CONCLUSION





	A municipality may donate property to an airport authority. An air�port authority has the power to acquire property for residential purposes and to construct, operate, own, control, and regulate housing and residen�tial facilities upon or adjacent to the properties of the airport authority if this activity furthers the purposes of the airport authority.








QUESTIONS 3 & 4





	May a municipality acquire real property for future development and not specify the type of development planned at the time the council authorizes acquisition?





	May a municipality acquire real property for one purpose (not residential development) and then later change the purpose to one of resi�dential development?








FACTS, ANALYSIS, AND CONCLUSION





	Ordinarily, property must be purchased with respect to a specific municipal purpose, such as for an airport, a park, or water and sewer rights-of-way.  As stated under Question 1, section 11-43B-28(b) of the Code of Alabama authorizes the City of Gadsden to purchase property for any purpose.  Ala. Code § 11-43B-28(b) (1989).  This Office is not aware of any provisions that require a municipality to specify the development planned at the time the city acquires property.  Even if a city specifies the development, the city may later determine that the property is not needed for that purpose and is better suited for another purpose.  A city is also authorized to sell or dispose of real property not needed for public or municipal purposes.  Ala. Code § 11-47-20 (1992).





	With respect to Question 4, given the answer to Question 1 that a city may not acquire property for residential development, a city may not acquire property for one purpose and later change the purpose to residen�tial development.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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