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Act 2002-428 does not trigger the termination of the $10 issuance fee provided by Act 2000-111.





Dear Mr. Curl:





This opinion is issued in response to your request for an opinion from the Attorney General on behalf of the Wilcox County Commission.





QUESTIONS





1.  Upon the passage and subsequent collection of the nine mill ad valorem tax levied under Act 2002-428, should Act 2000-111 terminate even though the intention of the commission was for it to terminate, upon the passage of Act 2000-109?  





2.  Upon the passage and subsequent collection of the nine mill ad valorem tax levied under Act 2002-428, should Act 2000-111 terminate, even though the county commission will keep only two mills of the nine mills collected?








FACTS AND ANALYSIS





Act 2000-109, approved March 10, 2000, authorized the Wilcox County Commission to levy an additional ad valorem tax in the amount of five mills on each dollar of taxable property to be used for the construction, operation, and maintenance of a new county jail and other general county purposes, subject to the approval of a referendum of qualified electors who voted for the proposed increase at a special election called and held for such purpose. The tax increase failed during the special election.  





At the same time that Act 2000-109 was enacted, Act 2000-111 was enacted, which authorized the Wilcox County Commission to levy an issuance fee of ten dollars per license plate or decal  on all motor vehicles, tractor trailers, manufactured homes, mobile homes, and watercraft subject to registration or transfer of ownership.  The funds collected were to be deposited in the general fund of the county and used for acquiring, planning, designing, constructing, financing, furnishing, equipping, operating, and maintaining a new county jail.  The funds collected are also to be used for the payment of the principal of or interest on any bonds, warrants, or other evidences of indebtedness issued by Wilcox County or any agency thereof or any public corporation organized by or on behalf of Wilcox County for the purpose of acquiring, planning, designing, constructing, financing, furnishing, equipping, operating, and maintaining a new county jail.  Section 3 of Act 2000-111 provides that this Act shall terminate upon the passage of an additional five mill ad valorem tax by the qualified electors of Wilcox County and the subsequent collection of the additional five mill ad valorem tax. 





Act 2002-428, approved April 18, 2002, authorized the Wilcox County Commission to levy, in addition to any other tax, an ad valorem tax in the amount of nine mills on each dollar of taxable property in the county for the tax year beginning October 1, 2002, and ending at the close of the tax year on September 30, 2027.  This act was approved by a majority of the electors in Wilcox County during the general election in November 2002.  Collection of the nine mills began in February 2003 on motor vehicles and will begin on all other property on October 1, 2003.   The Act provides that the funds be distributed as follows:





(1)	Two mills shall be used for general county fund purposes.





(2) 	The remaining seven mills shall be distributed to the county board of education to be utilized in the following manner:





a.	Annually, the first receipts of the new tax provided for herein that are received by the board shall be used to pay the annual debt service associated with the construction or renovation of a comprehensive athletic complex in Wilcox County at a site determined by the Wilcox County Board of Education.  However, any amounts not needed for the funding of the athletic complex shall be retained by the board and used for general educational purposes.





b.	The remaining receipts of the new tax shall be used for general educational purposes by the county board of education, including, but not limited to, funding various capital projects, along with the general maintenance of current and future assets.





2002 Ala. Acts No. 2002-428.





Generally, a tax levied and collected for one purpose cannot be diverted for other purposes.  Johnson v. Robinson, 192 So. 412 (1939).  The Legislature, in passing Act 2000-109 and Act 2000-111 contemporaneously, intended to authorize funding specifically for a new county jail in Wilcox County.  The provision in Act 2000-111, which provides that it shall terminate upon the passage of an additional five mill ad valorem tax, further supports this intention.  Implicit in this provision is that the additional five mills subsequently passed are available to fund the new county jail.  It is the opinion of this Office that the nine mills subsequently provided for in Act 2002-428 should not trigger the termination of Act 2000-111 and the $10.00 issuance fee. 





Act 2002-428 specifies that only two mills of the funds collected are to be used for general county fund purposes.  The remaining seven mills is earmarked specifically to be used for the construction of an athletic complex with the remainder, if any, to be used for general educational purposes.  The fact that the two mills are to be used for general county fund purposes does not terminate Act 2000-111.





CONCLUSION





	Act 2002-428 does not trigger the termination of the $10 issuance fee provided by Act 2000-111.





I hope this sufficiently answers your questions.  If this Office can be of further assistance, please do not hesitate to contact Gwendolyn B. Garner, Legal Division, Department of Revenue.





Sincerely,





BILL PRYOR


Attorney General


By-
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CAROL JEAN SMITH.


Chief, Opinions Division
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