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Terminating the procedures invoking temporary custody of alleged mentally ill persons by officers, pursuant to section 22-52-90, et seq., of the Code of Alabama does not necessarily abolish the position of community mental health officer for a particular county.





The public body or agency that employs a community mental health officer may abolish the position of community mental health officer pursuant to procedures established for abolishing any other public position used by the applicable body or agency.  In the absence of any procedure, the position must be abolished for just cause, in accord with applicable federal, state, or local employment law.





The probate judge, just as any other public body or agency or in conjunction therewith, has the authority to appoint community mental health officers.  





When changed circumstances occur, the probate judge may terminate procedures invoking temporary custody of alleged mentally ill persons by officers.  If the changed circumstances warrant, the public body or agency that employed the community mental health officer may appoint some other qualified person to serve in the position of community mental health officer in accord with applicable employment law and procedures.  The probate judge, as a public body, may appoint some other officer, if the probate judge employed the original officer, in accord with applicable employment law.





Counties cannot be required to pay costs associated with temporary confinement of persons to designated mental health facilities.  Counties may pay the costs if they so desire.  Costs associated with a probable cause hearing shall be paid by the State General Fund upon probate judge’s order, except that, if a petition is denied, the non-indigent, non-public official-petitioner may be ordered to pay costs.  If the petition is granted, the non-indigent person committed may have costs taxed against his or her estate.  Costs of treatment in a designated facility are governed by the arrangements made with the person confined or committed thereto, in accord with applicable law, certification, or accreditation standards of the designated facility. 











Dear Judge Jordan:





	This opinion of the Attorney General is issued in response to your request. 








QUESTIONS





By terminating the procedures set forth in section 2 of Act 94-690, does this abolish the po�sition of community mental health officer for that particular county?


 


If the answer to Question 1 is no, is it pos�sible for the probate judge and/or county commis�sion to abolish the position of community mental health officer?  If so, how?





Does the probate judge have the authority to appoint the community mental health officer(s)?


 


Due to changed circumstances, can the pro�bate judge remove the current community mental health officer and appoint some other qualified person to serve in said position?


 


Who has the responsibility to pay for the cost associated with the temporary confinement or commitment of a person placed in a designated mental health facility?











FACTS AND ANALYSIS





	Act 94-690 provides for the temporary custody of alleged mentally ill persons in local communities.  Section 2 of the Act, as codified in section 22-52-91 of the Code of Alabama, provides a procedure whereby a law enforcement officer who is confronted with a person he believes to be mentally ill and in immediate danger to himself or others contacts a com�munity health officer to respond to the scene; a determination is made at the scene by these two officers as to whether the person should be taken to a designated mental health facility.  Ala. Code § 22-51-91 (1997).  The Act is consistent with case law requiring that persons with mental illness, who are in the custody of the government, be treated and not held in tradi�tional jails or places of confinement without receiving treatment for mental illness.  See, e.g., Youngberg v. Romeo, 457 U.S. 307, 102 S. Ct. 2452 (1982); Lynch v. Baxley, 744 F. 2d 1452 (11th Cir. 1984).  Further, indi�viduals who desire and are clinically capable of being served in community settings shall be so served if the state’s system of services includes com�munity services, within fiscal reason.  Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 119 S. Ct. 2176 (1999).  The pertinent part of Alabama’s act was codified at section 22-52-92(a) of the Code and states as follows:





	This article shall not be applicable to any county unless and until the judge of probate with the approval of the county commission of that particular county makes a finding that there exists in the county provisions for implementation of the community mental health officer program and the necessary facilities to detain persons pursuant to this article.  In that event, the judge of probate shall open a case under a docket number and enter therein findings upon the records of the court which shall also expressly state the intention thereby to invoke this article.  Notification and a copy of the court’s findings and statement shall be served on all designated mental health facilities located within the county, all law enforcement agencies within the county, the Commissioner of the State Department of Mental Health and Mental Retardation, the State Attorney General, the Secretary of State, the Governor of the State of Alabama, and any other persons deemed appropriate by the judge of probate.  In the event of changed circumstances, the judge of probate may terminate the procedures set forth in Section 22-52-91, and shall make findings accordingly and serve the parties named herein and others previously notified.  





Ala. Code § 22-52-92(a) (Supp. 2002) (emphasis added).





	Once a governmental position is created, under this statute or otherwise, cessation of the procedures described in the operation of placing persons in temporary custody, who are alleged to be mentally ill, may not necessarily abolish the position of Community Mental Health Officer (“CMHO”).  For example, a change in circumstance warranting cessation of the procedures could be that a designated mental health facility ceases operation.  The probate judge, under those circumstances and until other arrangements were made to designate another facility, or as a last resort, utilize Department of Mental Health and Mental Retar�dation beds so authorized by the Commissioner, could find a change in circumstances warranting termination of the procedures.  While, in ef�fect, a CMHO in that jurisdiction may not have a facility to seek appro�priate evaluation and examination, detention, or treatment, the CMHO could still be employed by the public body or agency hiring him or her pursuant to the applicable employment law and procedures to the em�ploying public body or agency.  If some public entity other than the pro�bate judge employed the CMHO, the position would have to be abolished pursuant to whatever federal, state, or local law governs that position.





	The public body or agency that created the CMHO position would be the appropriate public entity to abolish that position.  If the county commission hired the individual under a county merit system, for exam�ple, those merit system rules would govern how the position could be abolished.  If there are no procedures established for abolishing a posi�tion in the governmental body or agency creating the position, abolishing the position would be governed by state and federal law and be depend�ent upon whether an individual was hired at-will or if the individual has liberty, property, or contract rights to their employment.  Even if the CMHO has such rights, the public entity could abolish the position for good cause shown, such as insufficient funds under a prorated budget.





	As a public body, the probate judge has the authority to employ a community mental health officer.  See Ala. Code § 22-52-90(2) (Supp. 2002).  A formal appointment to designate a person as a CMHO is not addressed in the statute.  The authority of the probate judge, just as other public bodies or agencies, is not exclusive, and employment of a CMHO could also be done in conjunction with other governmental enti�ties or agencies.





	The probate judge can remove an incumbent CMHO and appoint some other qualified person to serve in that position, if the probate judge employed the incumbent, pursuant to federal, state, and local law appli�cable to employment of the probate judge’s staff.  If a public entity, other than the probate judge, employed the CMHO, that entity would have the authority to remove a current CMHO and appoint some other person to the position.  Further, if some other public entity employed the CMHO and the probate judge (or any other public body) also desired hiring a CMHO, nothing in the statute would preclude having an addi�tional officer.  See Ala. Code § 22-52-90(2) (Supp. 2002).





	The costs associated with the temporary confinement or commit�ment of a person placed in a designated mental health facility may fall upon different parties or entities depending on the circumstances.  No county shall be required to pay costs associated with the temporary con�finement or commitment of a person to a designated mental health facil�ity, including, but not limited to, the costs of housing and treatment.  Ala. Code § 22-52-93 (1994).





	This does not, however, preclude the county from paying costs should the county so decide. All costs associated with a probable cause hearing, including costs of counsel, shall be paid by the State General Fund upon order of the judge of probate; except, that if the petition is denied and the petitioner is not indigent or a public official exercising his or her duties (such as a law enforcement officer or CMHO ), the costs of the proceeding may be taxed against the petitioner.  Id.





	Further, the statute allows that, if the petition is granted and the per�son committed is not indigent, the probate judge may order all costs paid from the estate of the person committed.  Id.  The costs of housing and treatment of the individual confined or committed to a designated mental health facility should be addressed by the billing arrangements made with the person confined or committed (or their legal representa�tive as appropriate) or applicable federal, state, and local laws and any other certification or accreditation standards applicable to that type of facility for the services it provides.





	For example, a Medicare-certified facility may be required, pursu�ant to its Medicare certification standards and state and federal regula�tions, to attempt to collect the costs of care from an individual who is capable of paying for that care. As a result, if a person cannot pay or can only partially pay, arrangements would have to be made accordingly with the person served or their legal representative as appropriate.








CONCLUSION





	Terminating the procedures that effectuate temporary custody of al�leged mentally ill persons by officers does not automatically abolish the position of community mental health officers for a particular county. Such a CMHO position would have to be abolished by the public body or agency creating the position in accord with its established procedures and state, federal, or local laws applicable to creation of the position.  The probate judge, just as other public bodies or agencies, has the authority to employ a community mental health officer; however, the probate judge does not have to “appoint” whoever is employed as a community mental health officer.  If circumstances change, and the probate judge employs the community men�tal health officer, the probate judge can remove the community mental health officer and appoint some other qualified person in accord with ap�plicable law to the probate judge’s staff.  If circumstances change and some other public employer of the CMHO is involved, that entity would have to appoint another CMHO, as appropriate, pursuant to its governing procedures and laws.  The costs associated with implementing temporary custody of alleged mentally ill persons by officers cannot be imposed in�voluntarily upon counties.  The costs associated with the probable cause hearing for this purpose, including costs of counsel, shall be taxed to the State General Fund, except that, if the petition is denied, the non-indigent, non-public official-petitioner operating within his or her duties may have costs taxed against said petitioner, or if the petition is granted, the estate of the non-indigent person committed can be so taxed. The costs associated with housing and treatment of the person confined or committed to a desig�nated mental health facility are governed by the arrangements made with the person served, in accord with applicable law, accreditation, and/or cer�tification standards for the designated facility.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Courtney Tarver, Legal Division, Department of Mental Health.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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