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Honorable Marcel Black
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Tuscumbia, AL 35674





Honorable Tom Butler


Member, Alabama State Senate


136 Hartington Drive


Madison, AL 35758





Administrative Rules—Alabama Development Office—Certified Capital Company Program – Finance Department – Colbert County – Madison County





An administrative rule adopted in accordance with section 40-14B-1, et seq., of the Code of Alabama, requiring a determination by the Director of Finance of the economic impact on the State of Alabama for the certification of a capital company, would exceed the rulemaking authority granted by the legislative act.





Dear Representative Black and Senator Butler:





	This opinion of the Attorney General is issued in response to your request. 








QUESTION





	May the Alabama Development Office promulgate an administrative rule, pursuant to section 40-14B-1, et seq., of the Code of Alabama, which requires the certification of the Director of Finance as a prerequisite to approving a certified capital company?








FACTS AND ANALYSIS





Act 2002-429 (the “Act”), codified at section 40-14B-1, et seq., of the Code of Alabama, created a program to be administered by the Alabama Devel�opment Office whereby a certified capital company, within the meaning of sec�tion 40-14B-1(4) of the Code of Alabama, may receive allocations of credits against the premium-tax liability of insurance companies for allocation to one or more certified investors. The Director of the Alabama Development Office (“ADO”) is responsible for administering the Act and is directed to promulgate rules and forms as necessary to implement it.  The rulemaking authority given to ADO under the Act is governed by the provisions of the Alabama Administrative Procedure Act.  Ala. Code § 40-22-1, et seq. (2000, Supp. 2002).





	In accordance with section 40-14B-3 of the Code of Alabama, ADO has proposed rules for implementing the Act and for administering the certified capital company program created by the Act. One of the proposed rules provides that an application for certification as a capital company cannot be approved by ADO unless the Director of Finance determines the economic impact of approval of the application on the State of Alabama and approves the application.  The proposed rule provides as follows:





		(5) The ADO shall forward an application and any supporting documents to the Director of Finance to determine the economic impact to the State of the approval of the application.  The Director of Finance shall certify to the Director of ADO that, in the opinion of the Director of Finance, the approval of the applica�tion will not significantly impair or endanger the public health, safety, or welfare of the State in the delivery of essential services. Approval of the application by the Director of ADO is subject to the certification by the Director of Finance. 





Proposed Rule No. 281-2-1.07(5), as filed April 11, 2003 (emphasis added). 





	The criteria that must be satisfied for an applicant to be approved as a cer�tified capital company is established by the Act.  While the Act provides that the ADO may request the applicant to provide additional information in the application process, ADO is not authorized to impose additional requirements for an applicant to qualify as a certified capital company.  The Act does not require the Director of Finance to determine the economic impact, to the State, for the approval of the application; in fact, the governing statutes give neither the Department of Finance nor the Director of Finance any role in the applica�tion or certification process. Such a requirement is a substantive enlargement of the criteria specified at section 40-14B-3.  Section 40-14B-3(d) states that the ADO Director shall “ensure that the applicant satisfies the requirements of this chapter.” Ala. Code § 40-14B-3(d) (2000, Supp. 2002).  (emphasis added).





	An administrative agency has only those powers conferred upon it by the Legislature.  Batey v. Jefferson Co. Bd. of Health, 486 So. 2d 439 (Ala. Civ. App. 1986).  The validity of a regulation promulgated pursuant to a grant of general rulemaking power will be sustained as long as it is reasonably related to the purpose of the enabling legislation. Batey, 486 So. 2d at 441.  The agency, however, cannot exercise its rulemaking authority in such a manner that will result in what is tantamount to a repeal, enactment, variance, or enlargement of legislation.  See Hawkins v. James, 411 So. 2d 115 (Ala. 1982) (holding that an administratively imposed alteration of a statutorily prescribed process was an improper exercise of legislative power). The Alabama Supreme Court held in the Hawkins case that an administratively imposed requirement for approval by the Director of Finance, as a prerequisite to an administrative act that does not otherwise require his approval under the governing statute, has the practical effect of an exercise of legislative power.  See also Ex Parte Jones Mfg. Co., Inc., 589 So. 2d 208 (Ala. 1991), holding that an administrative regulation cannot subvert or enlarge upon a statutory policy.





	The Act contains no requirement for a determination of the economic impact on the State as a result of a company being certified as a capital com�pany.  Had the Legislature determined that consideration of the economic impact resulting from the certification of a capital company should be a qualification criterion, it could have easily included such a provision, established standards for the determination, and directed an official to make the determination.  








CONCLUSION





The adoption of a rule by the Director of the Alabama Development Office to the effect that an application for certification as a capital company will not be approved in the absence of a determination by the Director of Finance as to the economic impact of such certification on the State of Alabama, and his or her subsequent approval, is tantamount to a variance or enlargement of the statute and would exceed the rulemaking authority granted by the Act. 





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.








Sincerely,





BILL PRYOR


Attorney General


	By:











CAROL JEAN SMITH


Chief, Opinions Division
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