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After cash bail forfeiture declared absolute, court and clerk are directed, by statute, to deposit money into proper state or municipal fund.





Dear Mr. Davis:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





If a cash bond has been posted in a bad check case (in the total amount owed for the check) and a criminal defendant fails to appear, when the court forfeits the bond, does the judge have any discretion to order the clerk of court to pay the monies so forfeited to the district attor�ney’s office to satisfy the merchant and fees involved in the bad check case?








FACTS, LAW, AND ANALYSIS





You have asked this Office to assume, for the purpose of this opin�ion, that if a criminal defendant in a bad check case fails to appear in court, and the cash appearance bond that he or she has posted is in the amount owed for the check and for the different fees involved, when the court forfeits the bond, does the judge have any discretion to order the clerk of the court to pay the monies so forfeited to the district attorney’s office to satisfy the merchant and fees involved in the bad check case?





Your question relates to forfeiture and disposition of cash bail that falls under the purview of section 15-13-130 of the Code of Alabama, which states as follows:





The basis of all undertakings of bail, whether upon a warrant, writ of arrest, suspen�sion of judgment, writ of error, or in any other case, is to ensure the appearance of the defendant in court, and the undertaking is forfeited by the failure of the defendant to appear. If, by reason of the neglect of the defendant to appear, money is deposited as cash bail and is forfeited and the forfeiture is not discharged or remitted, the clerk with whom it is deposited shall, at the end of 30 days, unless the court has before that time dis�charged the forfeiture, pay over the money deposited to the officer, official, or employee authorized by law to receive fines levied by the court. The court shall then, without any notice to defendant, render judgment absolute for the entire sum deposited and the money shall then become public money of the State General Fund or in bail forfeiture cases pending in the munici�pal courts the sums shall become public money of the municipality. The state shall remit one-half of the funds it receives to the county in which the defendant was charged. The funds shall be deposited into the general fund of the county and used for the maintenance and operation of the county jail.





Ala. Code § 15-13-130 (Supp. 2002).





A defendant charged with a non-capital crime is entitled to bail as a matter of right. Ala. Const. art. I, §16.  The amount of bail is discretion�ary, to be set by the court.  Ala. R. Crim. P. 7.2; see also Ex parte Col�bert, 717 So. 2d 868, 871 (Ala. Crim. App. 1998).  Section 15-13-130 is part of article VI of the Bail Reform Act of 1993. 1993 Ala. Acts No. 93-677, 1203.  “Article VI of Bail Bond Reform Act, which sets forth proce�dures by which either cash bail or surety bond would be forfeited if defendant failed to appear in court, was not unconstitutionally over�broad. . . .  Concepts involved in Article were not new to state’s law.”  Ala. Code § 15-13-130 (Supp. 2002); State v.  Blake, 642 So. 2d 959 (Ala. 1994). 





Your question concerns disposition of the proceeds upon final for�feiture of a cash bond.  Under the statute, the forfeiture of a cash bond is not termed a conditional forfeiture that would provide for notice and sus�pension of the final disposition of the forfeited bond proceeds pending further possible action of the court upon the production of the defendant in court by a surety. The forfeiture of a cash bond would be in the nature of an unconditional forfeiture. Once the forfeiture of a cash bond (in state court) is made final, the money forfeited becomes “public money of the State General Fund.” Ala. Code § 15-13-130 (Supp. 2002); Ex parte Bd. of Pardons and Paroles, 793 So. 2d 774, 778 (Ala. 2000).  





The Alabama Supreme Court, however, has recognized that the for�feiture of bail bonds in a criminal action become civil in nature, distinct from the original case, in which case, the equitable power of the court may be procedurally exercised in the same manner for remission of the forfeiture.  The Court of Criminal Appeals noted that “the remission of forfeitures is neither a right nor a privilege, but an act of grace.” Ex parte Bd. of Pardons and Paroles at 774.  The Court warned that a “decision to invoke equitable jurisdiction is highly discretionary and must be exercised with caution and restraint.”  Ex parte Bd. of Pardons and Paroles at 777.  This court has historically recognized that a proceeding involving a bond forfeiture is civil in nature. Ex parte Moore, 244 Ala. 28, 29, 12 So. 2d 77, 77 (1942).  “This procedure is in the nature of a civil action distinct from the original case, which latter is usually criminal.  It leads to a final civil judgment, from which an appeal lies to this court, as in other civil cases.” Id.  Its civil nature is now codified. See Ala. Code § 12-17-225.6 (1995).





FN4 [§12-17-225.6].  “In addition to the provi�sions of this division, all court costs, fines, vic�tim compensation assessments, bail bond forfei�tures, and restitution, and other court-ordered charges, including the collection fee of a court of competent jurisdiction in this state, shall be con�sidered civil judgments which can be recorded and enforced in the manner provided by law.”  (Emphasis added.)  





Ex parte Bd. of Pardons and Paroles at 777.





Although the forfeiture of a cash bond is not termed a conditional forfeiture, the cash bond forfeiture statute, section 15-13-130 of the Code of Alabama, provides thirty days after the final forfeiture in which sub�sequent pleadings could be filed with the court that entered the final judgment raising some justifying circumstance for the failure to appear other than neglect, for the remission of the forfeiture and thereby dis�charge of the forfeiture by the court in cases under the then civil and equitable jurisdiction of the court. After the expiration of the thirty-day period without any remission and discharge of the forfeiture, the statute requires the court, without notice to the defendant, to render the judgment to be absolute for the entire sum deposited, and the money shall become public money of the State General Fund and, upon proper orders of the court, be deposited by the respective state court clerk as such, or in bail forfeiture cases pending in the municipal courts, such sums shall likewise become public money of the municipality and be so deposited by the clerk of the municipal court upon orders of the court. The statute further states the purpose or basis of all undertakings of bail is to ensure the appearance of the defendant in court.  





Thus, the statute applicable to a cash bond and the purpose, for�feiture, remission, and discharge thereof, as well as the directing of the disposition of the proceeds, leaves no latitude for the court or for the clerk to redirect the deposit of any of the proceeds to any other recipient for any other purpose or use, other than that specified in the statute.








CONCLUSION





The court may set the amount of a cash bail bond. The purpose of bail is to ensure the appearance of the defendant in court. The disposition of proceeds from forfeiture of a cash bail bond posted for giving a bad check is directed by general statute. No other disposition is authorized other than that directed by statute. When money is deposited as cash bail and is forfeited, and the forfeiture is not discharged or remitted by the court, the clerk of the court with whom it is deposited at the end of thirty days shall, upon the court rendering judgment absolute for the entire sum deposited and declaring the money to be public money, deposit the money into the State General Fund, if a clerk of a state court, or into the fund of the municipality, if a clerk of a municipal court, in accordance with proper orders of the court in conformance  with the controlling statute.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Eric Locke, Administrative Office of the Courts.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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