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When the position of military executive officer is filled by appointment by the Adjutant General, with the Governor’s approval, the state nepotism law disqualifies, for appointment, only persons who are within the prohibited degrees of affinity or consanguinity to the Adjutant General.





Dear Governor Riley:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	When the position of military executive officer is filled by appointment by the Adjutant General, with the Governor’s approval, does the state nepotism law disqualify, for appointment, only persons who are within the prohibited degrees of affinity or consanguinity to the Adju�tant General, or are persons within the prohibited degrees of affinity or consanguinity to the Gov�ernor also prohibited from appointment?








FACTS AND ANALYSIS





	Section 41-1-5 of the Code of Alabama states, in pertinent part, that “[n]o officer or employee of the state or of any state department . . . shall appoint any person related to him within the fourth degree of consan�guinity to any job, position or office of profit with the state or with any of its agencies.”  Ala. Code § 41-1-5 (2000) (emphasis added).  Section 41-1-5 of the Code of Alabama goes further to make a violation of this law a criminal offense, and the statute is therefore criminal in nature.  Ala. Code § 41-1-5 (2000).  





	Criminal statutes are to be strictly construed and should not be extended by construction.  Ex parte Evers, 434 So. 2d 813 (Ala. 1983), on remand, Evers v. State, 434 So. 2d 817 (Ala. 1983).  The Alabama Supreme Court has determined the intent of section 41-1-5 of the Code of Alabama is to prohibit the appointment or employment by the appointing authority of persons related to the appointing authority who will serve in subordinate jobs, positions or offices of profit in the state government.  Opinion of the Justices No. 219, 291 Ala. 581, 285 So. 2d 87 (1973).





	Section 31-2-60 of the Code of Alabama states as follows:





	The Adjutant General may have to assist him or her in performance of his or her duties and to perform the various duties of the Military Department such number of officers and employ�ees as may be approved by the Governor, officers and employees appointed by the Adjutant Gen�eral subject to the approval of the Governor.  The department organization may include the positions of . . . a military executive officer.





Ala. Code § 31-2-60 (1998) (emphasis added).





	In the situation presented, section 31-2-60 of the Code makes it clear that the Adjutant General is the appointing authority for the military executive officer.  The Governor does not appoint, but has the final approval of the appointment, much like the Senate has final confirmation and approval of many of those persons appointed by the Governor.  There�fore, giving section 41-1-5 of the Code of Alabama the interpretation set forth by the Supreme Court of Alabama, and following a required strict construction of the statute, it is the opinion of this Office that this section would apply only to the Adjutant General, who is the appointing author�ity.








CONCLUSION





	When the position of military executive officer is filled by appoint�ment by the Adjutant General, with the Governor’s approval, the state nepotism law disqualifies, for appointment, only persons who are within the prohibited degrees of affinity or consanguinity to the Adjutant Gen�eral.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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