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A defendant is required to pay a court referral officer (“CRO”) a monitoring fee after being ordered by the court to be evaluated by a CRO and to complete an alcohol and drug education and/or treatment program for the entire length of the probationary period.  When a defendant is initially assessed by a CRO, and the defendant is ordered by a court to complete an alcohol/drug education or treatment program, only the monitoring fee provided by section 12-23-13 of the Code of Alabama is to be assessed to the exclusion of any other “supervisory” fee, and the monitoring fee must be distributed to the State Treasurer in accordance with that section. Entities that have not contracted with the Administrative Director of Courts for CRO services, including, but not limited to, governmental entities or agencies, including municipalities, district attorney pretrial diversion or deferred prosecution programs authorized by local act, community corrections providers, drug courts, private probation services providers and private collection services providers, have no authority to evaluate and monitor defendants whose use of alcohol or drugs directly or indirectly contributed to an offense, or charge any fee for the supervision of these defendants.





The only statutory fees a court referral officer may assess against a defendant are as follows:  the “court referral officer assessment fee” established by section 12-23-12 of the Code, the “monitoring fee” established by section 12-23-13, and the “Indigent Offender Alcohol and Drug Treatment Trust Fund” fee established by section 12-23-15.  Under no circumstances may a CRO or court referral program charge fees to defendants that are not expressly authorized by statute or expressly provided for by policies and procedures of the Administrative Office of Courts. 





Because section 12-23-13 fails to expressly mandate that the monitoring fee be approved by the Supreme Court, until the Legislature amends this section, the Administrative Office of Courts may adjust the fee without Supreme Court approval.





Dear Dr. Hobson:





	This opinion of the Attorney General is issued in response to your request on behalf of the Administrative Office of Courts.








QUESTION NO. 1





	After being ordered by the court to be evaluated by a court referral officer (“CRO”) to complete an alcohol and drug education and/or treatment program, to be monitored and placed on probation for a time certain, may the CRO collect a monitoring fee from the defendant as provided by section 12-23-13 of the Code of Alabama?  If the answer to this question is in the affirmative, when alcohol and drugs are either directly or indirectly related to the commission of an offense that requires the defendant’s referral to a CRO, regardless of the supervisory term the judge uses in his or her order to require monitoring as a part of probation, pre-trial diversion, deferred prosecution, “case management,” or any other term that would compel the CRO to monitor the defendant’s progress for the duration of the court’s order(s), would the defendant be required to pay any other supervisory fee other than the monitoring fee as provided by section 12-23-13 of the Code? 





	Likewise, other than the monitoring fee collected by the CRO, as provided in section 12-23-13 of the Code, may an individual or entity that contracts with the Administrative Director of Courts (“ADC”) charge any other fee for supervising or ensuring that a defendant comply with the order(s) of the court?





	Alternatively, because Opinion 98-00167, dated June 23, 1998, rules that only the ADC has the authority to appoint CROs, may other entities that have not contracted with the ADC for CRO services, including, but not limited to, governmental entities or agencies, including municipalities, district attorney pretrial diversion or deferred prosecution programs authorized by local act, community corrections providers, drug courts, private probation services providers, and private collection services providers, evaluate and monitor defendants whose use of alcohol or drugs directly or indirectly contributed to an offense, and then charge any fee for the supervision of these defendants?








FACTS, LAW, AND ANALYSIS





	The Mandatory Treatment Act, section 12-23-1, et seq., of the Code of Alabama, authorizes the Administrative Director of Courts (“ADC”) to contract for court referral officer services and court referral education programs throughout the state.  Section 12-23-12 of the Code authorizes court referral officers (“CROs”) to collect an assessment fee from persons convicted as adults or adjudicated a youthful offender or juvenile delinquent for the offense of driving under the influence or other alcohol or drug-related offenses.  Section 12-23-13 of the Code of Alabama provides that CROs shall also collect a monitoring fee from those defendants who have been assessed and ordered by the court to attend alcohol and drug educational or treatment programs.  Section 12-23-2 of the Code expressly provides the legislative intent of the Mandatory Treatment Act as follows:





	To establish a specialized court referral officer program to promote the evaluation, education and rehabilitation of persons whose dependency on alcohol or drugs directly or indirectly contributed to the commission of an offense for which they were convicted in state or municipal courts and to establish mandatory alcohol and drug abuse treatment programs to provide treatment and rehabilitation for these identified offenders. 





Ala. Code §12-23-2 (1995).





	Section 12-23-3(5) of the Code defines “court referral officers” as “[t]hose persons within designated court jurisdictions providing assessment or evaluation of defendants for alcohol and/or drug abuse, recommendations and/or referrals for education or treatment and monitoring for court-ordered compliance.”  Ala. Code § 12-23-3(5) (1995).  Additionally, A.G. Opinion 95-00054 advised that a CRO “is authorized to assess and/or monitor any defendant whose use of or dependency on drugs or alcohol contributed, directly or indirectly, to the commission of the offense for which he is convicted [or adjudicated] whether or not that offense is, in and of itself, alcohol or drug-related.”  Opinion to Oliver Gilmore, Administrative Director of Courts, dated December 7, 1994, A.G. No. 95-00054.  This opinion also advised that a CRO has the authority to collect other court costs and fees associated with the defendant’s conviction or adjudication if ordered by the court or directed by the ADC.





	In pertinent part, section 12-23-13 of the Code of Alabama provides that a CRO shall collect a “monitoring fee” that “[a]ny alcohol or drug-related offender referred for assessment and placed on probation by the judge shall pay a monitoring fee to the court referral officer which shall also be remitted to the State Treasurer by the court referral officer by the tenth day of each month. . . .” Ala. Code § 12-23-13 (1995).  Under this section, a defendant is required to pay a CRO a monitoring fee after being ordered by the court to be evaluated by a CRO and to complete an alcohol and drug education and/or treatment program for the entire length of the probationary period.  Additionally, when alcohol and drugs are either directly or indirectly related to the commission of an offense that requires the defendant’s referral to a CRO, regardless of the supervisory term the judge uses in his or her order to require monitoring as a part of probation, pre-trial diversion, deferred prosecution, “case management,” “electronic monitoring,” or any other term that would compel the CRO to monitor the defendant’s progress for the duration of the court’s order(s), the defendant would not be required to pay any other supervisory fee other than the monitoring fee as provided by section 12-23-13 of the Code of Alabama, nor could an individual or entity that contracts with the ADC to provide court referral officer services or court referral educational services charge any other fee for supervising or ensuring that a defendant comply with the order(s) of the court.  In A.G. Opinion 2003-020, this Office advised that a CRO or court referral program could keep the costs associated with drug testing and electronic monitoring devices to recoup the costs of purchasing these items.  Opinion to Ronald L. Jones, Chief Examiner, Examiners of Public Accounts, dated 


October 30, 2002, A.G. No. 2003-020.  When a CRO or court referral program monitors the defendant’s compliance by using a drug test or electronic monitoring device, the “monitoring fee,” pursuant to section 12-23-13 of the Code of Alabama, must be sent to the State Treasurer in compliance with that section.  





	In Opinion 96-00302, this Office advised as follows:





Since the Mandatory Treatment Act already specifically provides for the assessment of a monitoring fee to the court referral officer, express authority must exist under Alabama law for the court referral officer to receive a fee for monitoring services in addition to the monitoring fee provided by the Mandatory Treatment Act.





*  *  *





	The “Alabama Community Punishment and Corrections Act” expressly provides for “user fees” for the supervision of defendants.   However, since the DeKalb County Court Referral program wishes to use court referral officers to provide supervision services, a fee in addition to the monitoring fee expressly provided for under the Mandatory Treatment Act should not be assessed against the defendant by the court or the court referral officer.  This office previously advised in . . . Opinion No. 95-00054, dated December 7, 1994, that the Mandatory Treatment Act authorizes a court referral officer to assess and monitor defendants whose use of or dependency on alcohol or drugs contributed, directly or indirectly, to the crime for which the defendant was convicted, and regardless of whether such crime, in and of itself, was alcohol or drug related.  Please note, however, that in expanding the types of defendants and circumstances under which a court referral officer is authorized to provide monitoring services, Attorney General’s Opinion 95-00054 did not also expand or authorize an additional monitoring fee separate from the fee already established by the Mandatory Treatment Act.





Opinion to Honorable Stephen P. Bussman, Geraldine and Sylvania Municipal Judge, dated September 6, 1996, A.G. No. 96-00302 (emphasis added).





	More importantly, section 12-23-4(b)(4) of the Mandatory Treatment Act authorizes CROs to “continuously monitor defendants who are ordered to complete alcohol and/or drug related educational or rehabilitative programs and report violations of such orders to the prosecutor or court.” Ala. Code § 12-23-4(b)(4) (1995) (emphasis added).   Therefore, no authority exists that would authorize a CRO, or other individual or entity, to charge a separate or additional fee during the course of monitoring a defendant, nor does any authority exist that authorizes a CRO, other individual, or entity to collect any separate or additional fee from a defendant during the course of monitoring.  In other words, after a defendant is initially assessed by a CRO, and the defendant is ordered by a court to complete an alcohol/drug education or treatment program, only the monitoring fee provided by section 12-23-13 is to be assessed to the exclusion of any other “supervisory” fee, and the monitoring fee must be distributed to the State Treasurer in accordance with that section.





	Section 12-23-4(a) of the Mandatory Treatment Act expressly provides that the Administrative Director of Courts is authorized to contract “with individuals or entities to provide alcohol and drug assessment for courts and to conduct the court referral programs in each jurisdiction in the state.” Ala. Code § 12-23-4(a) (1994).  In Opinion 98-00167, this Office advised as follows:





	The provisions of section 12-23-4 are unambiguous.  Court referral officers are appointed or hired by contract by the Administrative Director of Courts with the advice of the presiding circuit judge and serve at the pleasure of the Administrative Director of Courts.  There is nothing in municipal law that supersedes the statutory authority given the Administrative Office of Courts and its Director as the appointing authority for court referral officers.





	Opinion to Honorable Linda D. Benson, Tallassee Municipal Judge, dated 


June 23, 1998, A.G. No. 98-00167.  Section 12-23-3(4) defines “Court Referral Officer Program” as “[a] program established to evaluate defendants’ use of alcohol and/or drugs and to provide assistance to courts in promoting the education and rehabilitation of defendants including juveniles and those granted youthful offender status or convicted of alcohol and/or drug-related offenses.”  Ala. Code § 12-23-3(4) (1995).  Section 12-23-4(a) authorizes the ADC to contract with court referral programs in each jurisdiction of the state, and “shall designate the locations where said court referral programs . . .  shall serve, which designations may change from time to time; provided, however, that all . . . approved court referral programs shall serve at the pleasure of the Administrative Director of Courts.”  Ala. Code § 12-23-4(a) (1995).  Section 12-23-6 provides as follows:  





	In order to effect the purposes of this chapter, all courts exercising jurisdiction over alcohol and drug related offenses shall be authorized to refer a defendant to a court referral program for evaluation and referral to an appropriate education and/or treatment program.  At a minimum, every defendant who is not referred directly to drug or alcohol treatment shall be required to complete an alcohol and drug education program certified by the Administrative Office of Courts.





Ala. Code § 12-23-6 (1995) (emphasis added).  Moreover, Section 105 of the Constitution of Alabama provides that “[n]o special, private, or local law . . . shall be enacted in any case which is provided for by general law.”  Ala. Const. art. IV, § 105.  Read in para materia, these sections indicate that entities that have not contracted with the ADC for CRO services, including, but not limited to, governmental entities or agencies, including municipalities, district attorney pretrial diversion or deferred prosecution programs authorized by local act, community corrections providers, drug courts, private probation services providers, and private collection services providers, have no authority to evaluate and monitor defendants whose use of alcohol or drugs directly or indirectly contributed to an offense, or charge any fee for the supervision of these defendants.








CONCLUSION





	A defendant is required to pay a CRO a monitoring fee after being ordered by the court to be evaluated by a CRO and to complete an alcohol and drug education and/or treatment program for the entire length of the probationary period.  When a defendant is initially assessed by a CRO and the defendant is ordered by a court to complete an alcohol/drug education or treatment program, only the monitoring fee provided by section 12-23-13 of the Code is to be assessed to the exclusion of any other “supervisory” fee, and the monitoring fee must be distributed to the State Treasurer in accordance with that section. Entities that have not contracted with the ADC for CRO services, including, but not limited to, governmental entities or agencies, including municipalities, district attorney pretrial diversion or deferred prosecution programs authorized by local act, community corrections providers, drug courts, private probation services providers, and private collection services providers, have no authority to evaluate and monitor defendants whose use of alcohol or drugs directly or indirectly contributed to an offense, or charge any fee for the supervision of these defendants.








QUESTION NO. 2





	Section 12-23-4 of the Code of Alabama authorizes the Administrative Office of Courts to create policies and procedures for the statewide court referral program network.  Under what circumstances may a CRO or court referral program charge fees to defendants that are not statutorily authorized or otherwise recognized by polices and procedures of the Administrative Office of Courts?








FACTS, ANALYSIS, AND CONCLUSION





	The only statutory fees a court referral officer may assess against a defendant are as follows:  the “court referral officer assessment fee” established by section 12-23-12 of the Code, the “monitoring fee” established by section 12-23-13, and the “Indigent Offender Alcohol and Drug Treatment Trust Fund” fee, established by section 12-23-15.  Under no circumstances may a CRO or court referral program charge fees to defendants that are not expressly authorized by statute or expressly provided for by policies and procedures of the Administrative Office of Courts. 








QUESTION NO. 3





	Section 12-23-12 of the Code establishes the “court referral officer assessment fee” and provides that the amount of the fee shall be recommended by AOC and approved by the Supreme Court.  Section 12-23-13 of the Code of Alabama, however, which establishes the “monitoring fee,” provides that “[t]he assessment fee and monitoring fees shall be established and regulated by the Administrative Office of Courts and can be adjusted to ensure that adequate financial resources are available to support the court referral program and administration of the programs.”  Because section 12-23-13 fails to expressly provide that the monitoring fee be approved by the Supreme Court, may the AOC adjust the fee without Supreme Court approval?








FACTS, ANALYSIS, AND CONCLUSION





	Because section 12-23-13 fails to expressly mandate that the monitoring fee be approved by the Supreme Court, but makes Supreme Court approval necessary in other sections of the Mandatory Treatment Act, until the Legislature amends section 12-23-13 to expressly provide for Supreme Court approval of the monitoring fee, the AOC may adjust the fee without Supreme Court approval.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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