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A county may not adopt a resolution contrary to state law.  The county commission exceeded its authority by adding a stipulation to the resolution; however, the resolution expresses a clear intent to subject Cherokee County to state jurisdiction.  The Alabama Home Builders Licensure Board (“Board”) may continue to implement the provisions of the Board in Cherokee County.





Dear Mr. Carden:





	This opinion of the Attorney General is issued in response to your request on behalf of the Home Builders Licensure Board.








QUESTION





	Whether the Cherokee County Commission exceeded its authority by adding restrictive lan�guage to its resolution to opt into section 34-14A-1 of the Code of Alabama, and whether the resolution was valid for the purpose of opting into that section?








FACTS AND ANALYSIS





	State regulation of the residential home building industry was cre�ated by Act 92-608 and is codified as section 34-14A-1, et seq., of the Code of Alabama.  Section 34-14A-3 created the Home Builders Licensure Board (“Board”), which was charged with annually licensing residential home builders in the state of Alabama.  Ala. Code § 34-14A-3 (2002).  The Board was also authorized to collect fees, examine each applicant, take disciplinary action against its licensees, and impose penalties and injunctions upon those who violated the law by engaging in the business of residential construction without a current license.  Ala. Code § 34-14A-5, -7, -8, -14 (2002).





	Section 34-14A-1, et seq., of the Code provides a comprehensive plan for the regulation of the home building industry and does not grant any authority to county governments to regulate the licensing of residen�tial home builders.  The only action reserved for the counties, related to the licensing of residential home builders, is the irrevocable election of those counties initially exempted from the provisions of the section to opt into coverage.





	Section 34-14A-16 of the Code states that “[t]he provisions of this chapter shall not apply to any county the population of which is 30,000 or less according to the most recent federal decennial census, unless the county commission irrevocably elects to have the county covered by this chapter.”  Ala. Code § 34-14A-16 (2002).  Section 34-14A-6(7) provides as follows:





	The provisions of this chapter shall not apply in those counties having populations of less than 30,000 according to the most recent decennial census provided however the county commission of such counties may irrevocably elect to have their respective counties covered by the provisions of this chapter in the same fashion and under the same conditions as shall be appli�cable at the time of the election.





Ala. Code § 34-14A-6(7) (2002).





	The Board has the authority, pursuant to section 34-14A-11 of the Code, to promulgate rules and regulations necessary to effectuate the pro�visions of this chapter and accomplish its work.  Pursuant to section 34-14A-6, the Board adopted Rule 465-X-3-.04(4) of the Alabama Adminis�trative Code, which provides the guidelines for the election process whereby a formerly exempt county may irrevocably elect to subject itself to section 34-14A-1 of the Code. On March 20, 2000, Cherokee County notified the Executive Director of the Board of its election.  In accor�dance with the regulations, the county sent a copy of the county commis�sion’s minutes reflecting that the commission wished to opt into section 34-14A-1, et seq., of the Code.





	The resolution, passed by the county commission on February 28, 2000, states, in pertinent part, as follows:





	NOW, THEREFORE, BE IT RESOLVED that pursuant to Code of Alabama 1975, 34-14A-6, the Cherokee County Commission elects to have Cherokee County, Alabama covered by the provisions of Code of Alabama 1975, 34-14A-1, et seq., with the understanding that any builder may obtain a written waiver from the home�owner for whom he/she is working that would relieve builder from requirements of the Home Builders License for that particular job, and





	BE IT FURTHER RESOLVED that the Cherokee County Commission shall notify the Executive Director of the State of Alabama Home Builders Licensure Board, in writing, of this election by providing a copy of the minutes of the County Commission meeting which reflects the action of the County Commission making applicable the Act, and





	BE IT FURTHER RESOLVED that the Cherokee County Commission shall hereby pub�licize within said County, that they shall have one year, from the date the Home Builders Licen�sure Board receives written notice of this action, to obtain a residential homebuilders license from the State of Alabama Home Builders Licensure Board. 





Resolution of the Cherokee County Commission (Feb. 28, 2000) (empha�sis added).





	Pursuant to the regulatory requirements, the Board waited one year from March 20, 2000, the date it received the county’s election notice, before it began to enforce section 34-14A-1 in Cherokee County.  Appli�cants were licensed by the Board between March 20, 2000, and the date of enforcement, March 20, 2001.  During the one-year notice period, the Board also provided notice to the citizens of the county that the county had elected to subject itself to the Home Builders Licensure Board.





	The Board started implementation on March 20, 2001, and issued licenses, collected fees, and investigated unlicensed builders.  The Board never knew of or heard of any builder availing himself of the waiver pro�vision contained in the resolution.  On February 13, 2003, not quite three years after the county opted in, the Board received a cease and desist let�ter from the attorney for the Cherokee County Commission stating that the county would file a motion for preliminary injunction and complaint for declaratory judgment if the Board continued enforcing its policies in the county.





	The county attorney stated that the resolution, as passed, was inva�lid because the waiver provision contravened the intent of the chapter and state law.  The county’s position is that the county commission exceeded its authority by adding the waiver stipulation, which is contrary to state law and the county’s resolution, and that the entire resolution was invalid as passed.  The Home Builders Licensure Board now wants to know whether the resolution is valid, and whether it may continue to enforce its regulations within Cherokee County.





	It is clear that the county commission exceeded its authority in its resolution making section 34-14A-1 applicable to Cherokee County.  Sec�tion 34-14A-16 only provides for a county to elect irrevocably to be sub�ject to the Home Builders Licensure Board and provisions of this chapter.  It is a well-established proposition of law that a county can exercise only that authority conferred on it by law.  Jefferson Co. v. Johnson, 333 So. 2d 143, 145 (Ala. 1976).  There is no provision for a county to opt into certain parts of a chapter and not others.  





	The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Gholston v. State, 620 So.2d 719, 721(Ala. 1993).  Because the Legislature did not provide a procedure for opting into certain parts of the statute and not others, a county is either subject to sections 34-14A-1 through 34-14A-17 or to none of those sections.  “Where the state has expressed through legisla�tion a public policy with reference to a subject, a municipality cannot ordain in respect of that subject to an affect contradictory or in qualifica�tion of the public policy so established by the state, unless there is a spe�cific, positive, lawful grant of power by the state to the municipality to ordain otherwise; in which event the specific, positive, lawful grant is from the same source of authority that may and has expressed through legislation the policy of the state.”  Winter v. Cain, 279 Ala. 481, 487, 187 So. 2d 237, 243 (1996).  





	As a corollary to the finding in Winter, it may be presumed that a county cannot adopt a resolution contrary to state law.  Therefore, the waiver provision is a nullity.  Furthermore, enforcing certain regulations in one county while enforcing different regulations in another would be impracticable for the Board.  In ascertaining a dubious legislative intent, great weight should be given to the practical effect that a proposed con�struction will involve.  Odum Lumber Co. v. Southern States Iron Roofing Co., 58 So. 2d 641, 643 (Ala. App. 1951).  It is the opinion of this Office that the Cherokee County Commission exceeded its authority by trying to stipulate the terms by which it would elect to be covered by the Board.  The question before this Office now is whether the waiver stipulation that exceeded the county commission’s authority invalidates the entire resolu�tion.





	Although the resolution of the Cherokee County Commission con�tained this waiver stipulation, the subsequent acts of the county and the Board evidence that the county elected to subject itself fully to the authority of the Board.  After the Board received the resolution, it pub�lished notice in the local newspaper and provided fliers to the county commission and building officials to distribute to the citizens of the county informing them that enforcement would begin on March 20, 2001.  The notice contained no reference to the limiting language included in the resolution.  The county has submitted to state jurisdiction for three years.  The Board has issued licenses in the county, collected fees, and has been actively investigating unlicensed builders and consumer complaints during these three years.  The Board has informed this Office that at no time during these three years has the Board been aware of anyone using the waiver provision set forth in the resolution to avoid becoming a licensed home builder.





	The resolution itself refers to section 34-14A-1 of the Code of Ala�bama and expresses the intent of the county to subject itself to state juris�diction.  It is the opinion of this Office that, even though the county commission exceeded its authority by adding a stipulation to the resolu�tion, the resolution expresses a clear intent to subject Cherokee County to state jurisdiction.  Because the county commission’s resolution refers to section 34-14A-1, and because Cherokee County has submitted to state jurisdiction for the past three years without question, it is the opinion of this Office that Cherokee County has effectively and irrevocably opted to submit to state jurisdiction and the enforcement of the regulations of the Alabama Home Builders Licensure Board.








CONCLUSION





	A county may not adopt a resolution contrary to state law.  The resolution opting into the Homebuilders’ provision is valid, even though the county commission exceeded its authority by adding a stipulation to the resolution.  The resolution expresses a clear intent to subject Chero�kee County to state jurisdiction.  It is the opinion of this Office that the Alabama Home Builders Licensure Board may continue to implement the provisions of the Board in Cherokee County.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rebecca Acken of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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