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Honorable J.T. Waggoner
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One HealthSouth Parkway
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Preneed Funeral and Cemetery Act – Funds – Liabilities – Contracts – Talladega County





A seller of preneed contracts satisfies the requirements of section 27-17A-14 of the Code of Alabama by posting a surety bond in the amount of the ag�gregate value of the outstanding li�abilities on undelivered preneed contracts sold after the act’s effective date of May 1, 2002.





Dear Senators Preuitt and Waggoner:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Does a seller of preneed contracts satisfy the requirements of section 27-17A-14 of the Code of Alabama by posting a surety bond in the amount of the aggregate value of the outstanding liabilities on undelivered preneed contracts sold since the act’s effective date (even if the seller also has outstanding liabilities on preneed contracts sold prior to the effective date)?








FACTS AND ANALYSIS





	Last year, the Alabama Legislature passed the Preneed Funeral and Cemetery Act.  Ala. Code §§ 27-17A-1 to 27-17A-56 (Supp. 2002).  Under the terms of the act, an entity cannot sell preneed contracts without first having a certificate of authority issued by the Department of Insur�ance.  Ala. Code § 27-17A-10(a) (Supp. 2002).  





	The act authorizes four different methods of funding or guarantee�ing the performance of a preneed contract.  These methods are: (1) insurance contracts (Ala. Code § 27-17A-3 (Supp. 2002)); (2) a trust fund (Ala. Code § 27-17A-13 (Supp. 2002)); (3) a surety bond (Ala. Code § 27-17A-14(a) (Supp. 2002); or a letter of credit (Ala. Code § 27-17A-14(g) (Supp. 2002).  A dispute has arisen as to the amount of a surety bond that must be posted by a seller of preneed contracts to satisfy the re�quirements of section 27-17A-14 of the Code of Alabama.  At least one seller has taken the position that the amount need only equal the out�standing liabilities on undelivered preneed contracts sold since the effec�tive date of the act, May 1, 2002.  The Department of Insurance, however, takes the view that the amount of the bond must equal the outstanding li�abilities on all preneed contracts sold by the seller regardless of when they were sold.





	Section 27-17A-13(b) of the Code of Alabama states as follows:





	(b) Although this chapter does not apply to preneed contracts entered into prior to May 1, 2002, a preneed provider which contends that a preneed trust fund which was in effect prior to May 1, 2002, complies with this chapter with re�spect to the contracts entered into prior to May 1, 2002, may provide to the commissioner documentary proof thereof.





Ala. Code § 27-17A-13(b) (Supp. 2002) (emphasis added).  The clear language of section 27-17A-13(b) of the Code of Alabama states that the entire chapter does not apply to preneed contracts entered before May 1, 2002. 





	The trust fund option in section 27-17A-13 of the Code of Alabama appears to be the primary vehicle for funding or guaranteeing the per�formance of a preneed contract.  Subsection 27-17A-13(b) of the Code does not require a seller to include monies paid on preneed contracts issued before May 1, 2002, to be placed in trust, but allows that as an option to the seller.  Section 27-17A-14(a) of the Code of Alabama states as follows: 





	(a) As an alternative to the trust require�ment of Section 27-17A-13, the details of which are set forth in Articles 3 and 4, a preneed provider may, with the prior approval of the commissioner, purchase a surety bond in an amount not less than the aggregate value of out�standing liabilities on undelivered preneed con�tracts for merchandise, services, and cash ad�vances.  For the purposes of this section, the term “outstanding liabilities” means the original retail amount of services and cash advances and actual cost to the entity to provide the undelivered merchandise sold on the contract. 





Ala. Code § 27-17A-14(a) (Supp. 2002) (emphasis added).  Section 27-17A-14 of the Code of Alabama is an alternative to section 27-17A-13 of the Code.  Section 27-17A-14(c) of the Code provides that the amount of the bond is to be based on a report “compiled as of the end of the preneed provider’s fiscal year and updated annually.”  Id.





	It has been argued that the definition “outstanding liabilities,” contained in section 27-17A-14(a) of the Code, when read with section 27-17A-14(c), shows intent on the part of the Legislature to include pre-May 1, 2002, contracts in the amount of the bond required under section 27-17A-14 of the Code.  This Office does not agree with this argument as it would not require providers electing to proceed under section 27-17A-13 to include pre-May 1, 2002, contracts while requiring providers electing to proceed under section 27-17A-14 to include them.  It is illogical to conclude that section 27-17A-14 of the Code, the alternative, refers to a larger universe of preneed contracts than section 27-17A-13 of the Code, the primary method of funding or guaranteeing the performance of a preneed contract.





	Although the language contained in section 27-17A-13(b) of the Code of Alabama exempting the entire chapter from application to 


pre-May 1, 2002, contracts is not found in section 27-17A-14 of the Code, principles of statutory construction, under Alabama law, hold that statutes should be construed as a whole so as to harmonize their provisions.  James v. McKinney, 729 So. 2d 264 (Ala. 1998); Karrh v. Bd. of Control of the Employees Retirement System of Ala., 679 So. 2d 669 (1996).  Every part of a statute should be read so as to be given effect.  McCausland v. Tide-Mayflower Moving and Storage, 499 So. 2d 1378 (Ala. 1986).  





	The general rule in Alabama regarding the application of statutes is that a new law applies only prospectively.  In Ex parte State Dep’t of Revenue, 792 So. 2d 380 (Ala. 1999), the court stated, “this court has often noted that retrospective application of a statute is generally not favored absent an express statutory provision or clear legislative intent that the enactment apply retroactively as well as prospectively.” Id. at 382 (internal quotation marks omitted).  The Preneed Funeral and Cemetery Act does not contain an express statutory provision or clear legislative intent that the enactment applies retroactively, as well as prospectively.  The only express statutory provision in the act states that the act is pro�spective only.  See Ala. Code § 27-17A-13(b) (Supp. 2002).  





	There is also a constitutional question with the interpretation that the bond provisions in section 27-17A-14 apply to pre-May 1, 2002, con�tracts.  Section 22 of Article I of the Alabama Constitution prohibits the Legislature from enacting statutes that impair the obligations of contracts.  In Howard v. State, 226 Ala. 215, 146 So. 414 (1933), the Supreme Court of Alabama held that the retrospective application of a statute changing the method of the payment of assessments for improvements unconstitu�tionally impaired contractual obligations.  Likewise, in Newberry v. City of Andalusia, 257 Ala. 49, 57 So. 2d 629, 638 (1952), the Supreme Court of Alabama held that the Legislature could not retroactively change the method of issuing municipal bonds for industrial projects.  An interpreta�tion of section 27-17A-14 to include both pre- and post-effective date contracts could give rise to a similar issue regarding the impairment of the obligations of contracts. 





	As a general rule, statutes should be interpreted in a way to make them harmonize with the Alabama Constitution.  Bd. of Educ. of Choctaw County v. Kennedy, 256 Ala. 478, 55 So. 2d 511 (1951); Ex parte Jenkins, 723 So.2d 649 (Ala. 1998).  The prospective construction of a statute is more appropriate where it will eliminate a serious question of constitu�tional validity that could arise if the statute were to be given retroactive effect.  Greenwood v. Trigg, Dobbs & Co., 143 Ala. 617, 39 So. 361 (1905); Ex parte Jenkins, 723 So. 2d 649 (Ala. 1998).  Stated differently, a statute must be construed to sustain its constitutionality and, thus, pro�spective operation will be presumed where a retroactive operation could produce invalidity.  Norman J. Singer, Sutherland Statutory Construction, § 41.04 (5th ed. 1991)  Thus, if section 27-17A-14 can reasonably be con�strued to operate prospectively only, a potential holding of unconstitu�tionality can be avoided and is preferred under general rules of statutory construction.








CONCLUSION





	A seller of preneed contracts satisfies the requirements of section 27-17A-14 of the Code of Alabama by posting a surety bond in the amount of the aggregate value of the outstanding liabilities on undelivered 


preneed contracts sold after the act’s effective date of May 1, 2002.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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