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Employees transferred from the Department of Education to the Postsecondary Education Department (“Postsecondary”) do not maintain their merit system status in a non-merit department.  Postsecondary must establish classifications and benefits commensurate to the transferred employee’s previous merit system position, and the employees are subject to due process rights under the Fair Dismissal Act.





Dear Mr. Flowers:





This opinion of the Attorney General is issued in response to your request on behalf of the State Personnel Department.








QUESTION





Your question is as follows:





Whether, under section 16-60-115 of the Code of Alabama, employees who transferred from the Department of Education to the Post�secondary Education Department maintain their merit system status in a non-merit department.








FACTS AND ANALYSIS





Your opinion request provided the following information:





On April 26, 2002, a law was enacted that transferred several programs and services from the Department of Education to the Postsecond�ary Education Department (“Postsecondary”).  Under this newly enacted law, “all full-time non�probationary employees” in this program “shall be transferred to the Postsecondary Education Department on the effective date of this act to a full-time nonprobationary employee classifica�tion commensurate with the level of each respec�tive employee classification at the Postsecondary Education Department on the date prior to the transfer.”  Further, it states that “no employee shall be demoted or have his or her salary, posi�tion, or status adversely affected due to his or her transfer or any other provision of this sec�tion.”  Ala. Code § 16-60-115(d).  This section also states that these employees will be entitled to due process pursuant to section 36-26-100, et seq., of the Code of Alabama which covers due process rights for nonclassified positions in the education field and specifically excludes merit system employees.  Historically, Postsecondary employees have been considered in the exempt, non-merit service based on section 36-26-10(b)(5) of the Code of Alabama. 





When we were initially contacted con�cerning this act, our understanding was that these employees would be transferred to Postsecondary leaving the merit system.  Postsecondary would then establish classifications and benefits com�mensurate to their merit system employment; however, they would no longer be merit system employees.  State Personnel contends that section 16-60-115(d) entitles these employees to the benefits accruing to Merit System employees, including the right to accumulate leave and par�ticipate in the Teachers’ Retirement System in the same manner that section 16-60-111.15(3) of the Code of Alabama allows for other Postsec�ondary employees.  Postsecondary, however, contends that section 16-60-115 grants them merit system status in a non-merit agency.





	The civil service system of the state is divided, by statute, into the classified service, the unclassified service, and the exempt service.  Exempt service includes, inter alia, “[a]ll officers and employees of the state’s institutions of higher learning, teacher-training institutions and normal schools, educational, eleemosynary and correctional institutions which are governed and controlled by boards of trustees or similar gov�erning bodies and secondary agricultural schools and vocational schools.”  Ala. Code § 36-26-10(b)(5) (2001).  All employees of the Department of Postsecondary Education are specifically exempted from the State Merit System.  Section 16-60-111.5 states that these employees “shall not be subject to or governed by the provisions of the state Merit System law but shall be entitled to all benefits accruing to Merit System employees including the right to accumulate leave and participate in the Teachers’ Retirement System under the same terms and conditions as employees of the State Department of Education.”  Ala. Code § 16-60-111.5 (2001).  





	Section 16-60-115 of the Code of Alabama, effective April 26, 2002, provides, in pertinent part, as follows:





	(c) All full-time nonprobationary employ�ees of the Adult Education program and the com�ponents of that program, the State Approving Agency program and the components of that pro�gram, and the Private School Licensure program and the components of that program for post�secondary proprietary schools, shall be trans�ferred to the Postsecondary Education Depart�ment on the effective date of this section to a full-time nonprobationary employee classifica�tion commensurate with the level of each respective employee classification at the Post�secondary Education Department on the date prior to the transfer.





	(d) Any full-time nonprobationary employee transferred under this section shall be entitled to the due process rights provided under the Fair Dismissal Act as provided in Sections 36-26-100, et seq., and also to all other rights, benefits, and due process to which they were entitled before the passage of this section, including, but not limited to, the right to accu�mulate leave, participate in the Teachers' Retire�ment System, and consideration for annual salary increases. No employee shall be demoted or have his or her salary, position, or status adversely affected due to his or her transfer or any other provision of this section.





Ala. Code § 16-60-115 (Supp. 2002) (emphasis added).





	The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature.  Advertiser Co. v. Hobbie, 474 So. 2d 93 (Ala. 1985).  When interpreting a statute, it must be considered as a whole and must be construed reasonably so as to harmonize all of its provisions.  McRae v. Security Pac. Hous. Serv., Inc., 628 So. 2d 429 (Ala. 1993).  In determining legislative intent, a court should examine related statutes.  Dunn v. Ala. State Univ. Bd. of Trustees, 628 So. 2d 519 (1993).  Moreover, the Legislature, in enacting a statute, is presumed to have full knowledge and information as to the prior and existing law and legislation on the subject of the statute. Blue Cross and Blue Shield of Ala., Inc. v. Nielsen, 714 So. 2d 293 (1998); Miller v. State, 349 So. 2d 129 (Ala. Crim. App. 1977).  





	In this instance, the Legislature intended to transfer certain pro�grams from the Department of Education to the Postsecondary Education Department. In transferring these programs, the merit system employees implementing these programs for the Department of Education were trans�ferred to the Postsecondary Education Department, a non-merit agency.  The Legislature, aware of existing law that the employees of the Post�secondary Education Department are exempt, mandated that comparable classifications be created at Postsecondary and that the pay, position, or status of transferred employees shall not be adversely affected by the transfer.  Thus, Postsecondary must establish classifications and benefits for the transferred employees commensurate to the transferred employee’s previous merit system status.





	It must be presumed that statutes are enacted with a “meaningful purpose.” Adams v. Mathis, 350 So. 2d 381, 385-86 (Ala. 1977).  “The Legislature will not be presumed to have done a futile thing in enacting a statute.”  Ex parte Watley, 708 So.2d 890, 892 (Ala. 1997); see, also, Ex parte Robinson, 361 So.2d 1113, 1114 (Ala.1978). “'There is a presump�tion that every word, sentence, or provision was intended for some useful purpose, has some force and effect, and that some effect is to be given to each, and also that no superfluous words or provisions were used.” Sheffield v. State, 708 So. 2d 899, 909 (Ala. Crim. App.), cert. denied, 708 So. 2d 911 (Ala. 1997); McDonald v. State, 32 Ala. App. 606, 609, 28 So. 2d 805, 807 (1947) (“A legislature will not be presumed to use lan�guage without any meaning or application . . .”).





	Section 16-60-115(d) provides that the transferred nonprobationary employees shall be entitled to due process rights provided under the Fair Dismissal Act as provided in section 36-26-100, et seq., of the Code of Alabama.  This section also provides that, in addition, these employees shall be entitled to “all other rights, benefits and due process to which they were entitled before passage of this section.”  Ala. Code § 16-60-115(d) (Supp. 2002) (emphasis added).  This section also adds that “no employee shall be demoted or have his or her salary, position, or status adversely affected due to his or her transfer.”  Id.  





	The word “status” is not defined in section 16-60-115.  “Status” is generally defined as “a person’s legal condition, whether perusal or pro�prietary; the sum total of a person’s legal rights, duties, liabilities, and other legal relations or any particular group of them separately consid�ered.”  Black’s Law Dictionary 1419 (7th ed. 1999).  Under the merit system, an employee who has completed a probationary period has “status.”  This means that a classified, or "merit system" employee can only be dismissed for “cause" and that the employee has a right to appeal his or her dismissal to the State Personnel Board.  See State Gov�ernment Employee Program Manual at 12-13.  This status is not lost upon transfer to Postsecondary because section 16-60-115 specifically provides that a transferred employee shall be entitled to due process under the Fair Dismissal Act.  The only difference is that the transferred employees would not be entitled to appeal to the State Personnel Board.  Thus, the employees would be transferred to Postsecondary, a non-merit agency, to classifications that Postsecondary must establish that are com�mensurate to the transferred employee’s previous salary, position, and status, except that the employees shall be entitled to due process rights under the Fair Dismissal Act, rather than to the State Personnel Board.  These transferred employees do not remain in the merit system.








CONCLUSION





	Employees transferred from the Department of Education to the Postsecondary Education Department do not maintain their merit system status in a non-merit department.  Postsecondary must establish classifi�cations and benefits commensurate to the transferred employee’s previous merit system position, and the employees are subject to due process rights under the Fair Dismissal Act.





	I hope this opinion answers your question.  If this Office can be of further assistance, please do not hesitate to contact Carol Jean Smith of my staff. 








					Sincerely,





					BILL PRYOR


					Attorney General


					By:











					CAROL JEAN SMITH


					Chief, Opinions Division
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