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Honorable Steve French


Member, Alabama State Senate


P.O. Box 101806	


Irondale, Alabama  35210





Fair Campaign Practices Act – Contributions - Political Committees – Legislators – Jefferson County





The donation of an internet-based software program to a legislative Caucus operating as a political committee under the Fair Campaign Practices Act is a contribution to the Caucus.





Political committees, other than principal campaign committees, may solicit and/or accept contributions while the Legislature is in session.





The use of a software program made available to all members of the Caucus, not for the purpose of influencing the results of an election, is not a contribution under the Fair Campaign Practices Act.  You should seek an opinion from the Ethics Commission concerning any possible violations of the Ethics Law.





Dear Senator French:





	This opinion of the Attorney General is issued in response to your request.











QUESTION 1





	Would the donation of an internet-based software program designed to run a more effec�tive Caucus and provide more efficient contact management services be considered a “contribu�tion” to the Caucus (e.g. House Republican Cau�cus), which is qualified and operated as a politi�cal committee under the Fair Campaign Practices Act, if those internet services were made available for use by all Caucus members?








FACTS AND ANALYSIS





	Your request states that the Republican Caucus (“Caucus”) is an organization of elected Republican members of the Senate in the Alabama Legislature.  The Caucus actively solicits and makes campaign contribu�tions on behalf of its membership.  In addition to seeking to elect and reelect Republican candidates to the Alabama Senate, the Caucus provides research, support, and information to its members during their term of office in the Legislature.  The Caucus holds regular meetings and adopts positions on various legislative initiatives coming before the Senate.  The Caucus is active in its involvement in non-election activities, such as promoting its membership for leadership positions and committee assign�ments within the Senate structure; directly participating in redistricting activities; communicating its positions with the news media, interest groups, and organizations regarding positions taken by the Caucus; advising and assisting its members regarding relations and communica�tions with constituents; and advising its members of methods of coordina�tion of constituent communications.  The Caucus also sponsors seminars and legislative retreats designed to educate its membership and to enhance the member’s legislative expertise.  All non-election activities are pro�vided as a part of the benefit of membership in the Senate Caucus, and the benefits are available to all Caucus members.





	The internet-based contact relations software program, known as SmartServe, is essentially an organizational tool that provides the Caucus and it members with an enhanced ability to communicate with their con�tacts, including but not limited to constituents, media, and interest groups regarding legislative and governmental matters.  An organization that actively lobbies the Alabama Legislature seeks to donate the SmartServe program to the Caucus for use by its members.





	You state that the Caucus is organized as a “political committee” as defined under the Fair Campaign Practices Act (“FCPA”), codified as section 17-22A-2 of the Code of Alabama, which defines “political com�mittee” as follows:





	Any political committee, club, association, principal campaign committee, political party, or other group of one or more persons which receives or anticipates receiving contributions or makes or anticipates making expenditures to or on behalf of any elected official, proposition, candidate, principal campaign committee or other political committee. For the purposes of this chapter, an individual who makes a personal political contribution, other than a candidate who makes a contribution to himself or herself, shall not be considered a political committee.





Ala. Code § 17-22A-2(b)(10) (Supp. 2002).





	The term “contribution” is defined in section 17-22A-2(a)(2) as fol�lows:





	1. A gift, subscription, loan, advance, deposit of money or anything of value, a pay�ment, a forgiveness of a loan, or payment of a third party, made for the purpose of influencing the result of an election.


	2. A contract or agreement to make a gift, subscription, loan, advance, or deposit of money or anything of value for the purpose of influenc�ing the result of an election.


	3. Any transfer of anything of value received by a political committee from another political committee, political party, or other source.


	4. The payment of compensation by any person for the personal services or expenses of any other person if the services are rendered or expenses incurred on behalf of a candidate, political committee, or political party without payment of full and adequate compensation by the candidate, political committee, or political party. Provided, however, that the payment of compensation by a corporation for the purpose of establishing, administering, or soliciting volun�tary contributions to a separate, segregated fund as permitted by Section 10-1-2, shall not consti�tute a contribution.





Ala. Code § 17-22A-2(a)(2) (Supp. 2002) (emphasis added).





	The donation of an internet-based software program for use by a political committee (the Caucus) constitutes a “thing of value” under the definition of contribution as set forth above.  Thus, the Caucus is required to disclose the value of the donation in accordance with the reporting requirements of the Fair Campaign Practices Act.  See Ala. Code § 17-22A-8 (1995).  








CONCLUSION





	The donation of an internet-based software program to a legislative Caucus operating as a political committee is a contribution to the Caucus for purposes of the Fair Campaign Practices Act.








QUESTION 2





	If the donation is considered an “in-kind” contribution for purposes of the FCPA, may the contribution be received by the Caucus at a time when the Legislature is in session without vio�lating section 17-22A-7 of the Code of Alabama?








FACTS AND ANALYSIS





	Candidates for state office and their principal campaign committees are limited with respect to the time period during which they can solicit and/or accept contributions.  Section 17-22A-7(b) of the Code of Alabama states as follows:





(b) Notwithstanding any other provision of law, including, but not limited to, Section 13A-10-61, a candidate, public official, or principal campaign committee may only accept, solicit, or receive contributions: 


* * *


(2) For a period of 12 months before an election in which the person intends to be a can�didate. Provided, however, candidates for state office and their principal campaign committees may not accept, solicit, or receive contributions during the period when the Legislature is con�vened in session. For purposes of this section, the Legislature is convened in session at any time from the opening day of the special or regular session and continued through the day of adjournment sine die for that session. However, this subdivision shall not apply within 120 days of any primary, runoff, or general election, and shall not apply to the candidates or their princi�pal campaign committees participating in any special election as called by the Governor. This subdivision shall not apply to a loan from a can�didate to his or her own principal campaign committee.


Ala. Code § 17-22A-7(b)(2) (Supp. 2002) (emphasis added).  





	This Office has previously held that political committees, other than principal campaign committees, are not subject to this limitation.  Opinion to Honorable Michael D. Rogers, House of Representatives, dated November 1, 1999, A.G. No. 2000-016.  Accordingly, a political commit�tee, unlike a candidate, public official, or principal campaign committee, may accept contributions while the Legislature is in session.








CONCLUSION





	Political committees, other than principal campaign committees, may solicit and/or accept contributions while the Legislature is in session.








QUESTION 3





	Would the use of the internet-based soft�ware program by individual members of the Cau�cus constitute a “contribution” to the member of the Caucus as that term is defined under section 17-22A-2 of the Code of Alabama?








FACTS AND ANALYSIS





	“Contribution” is defined in the FCPA in section 17-22A-2 of the Code of Alabama as follows:





(2) CONTRIBUTION.


a. Any of the following shall be considered a contribution:


1. A gift, subscription, loan, advance, deposit of money or anything of value, a pay�ment, a forgiveness of a loan, or payment of a third party, made for the purpose of influencing the result of an election.


2. A contract or agreement to make a gift, subscription, loan, advance, or deposit of money or anything of value for the purpose of influenc�ing the result of an election.


3. Any transfer of anything of value received by a political committee from another political committee, political party, or other source.


4. The payment of compensation by any person for the personal services or expenses of any other person if the services are rendered or expenses incurred on behalf of a candidate, political committee, or political party without payment of full and adequate compensation by the candidate, political committee, or political party. Provided, however, that the payment of compensation by a corporation for the purpose of establishing, administering, or soliciting volun�tary contributions to a separate, segregated fund as permitted by Section 10-1-2, shall not consti�tute a contribution.





Ala. Code § 17-22A-2(a)(2) (Supp. 2002) (emphasis added).





	Your request states that the Caucus plans to make the software pro�gram available for use to all of its members.  A contribution is anything of value made for the purpose of influencing the result of an election.  You state that the use of the program is not made for the purpose of influ�encing the result of an election, but rather for the purpose of increasing the effectiveness of members of the Caucus in communicating with their various contacts.





	The program is designed to enhance and organize contact commu�nications and relations and is not for use in legislative campaigns.  The Caucus may use funds to purchase phones, computers, email systems, faxes, and fax modems.  The software program integrates all of these communication tools into one system.  For example, the system will allow a member of the Caucus to keep track of all outgoing communications such as letters, faxes, emails, and phone messages in one centralized location.  The program will be available to all members of the Caucus as one of many non-election benefits made available to all Caucus members.  It is possible that some members will not use the program and that some members who use the program will not be running for re-election. 





	While the use of the program may a “thing of value,” it is not made for the purpose of influencing the result of an election when made under the circumstances described herein.  Accordingly, the use of the program by the members of the Caucus is not a contribution as defined in the FCPA.





	Based upon the above opinion that the use of the program by Cau�cus members is not a contribution under the FCPA, you should seek an opinion from the State Ethics Commission concerning whether the free use of the program by the members of the Caucus might, in any way, vio�late the State Ethics Law.  Finally, recall that political committees are exempt from federal and state income tax so long as they engage in exempt activities.  Whether providing in-kind services that are not con�sidered political contributions would impact on a political committee’s tax-exempt status is beyond the scope of this opinion, but is an issue that you should consider.








CONCLUSION





	The use of a software program made available to all members of the Caucus, not for the purpose of influencing the results of an election, is not a contribution under the Fair Campaign Practices Act.  You should seek an opinion from the Ethics Commission concerning any possible violations of the Ethics Law.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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