�SEE ALSO CITY OF PINSON V. UTILITIES BD. OF CITY OF ONEONTA, ___ SO. 2D ___, 2007 WL 2070349 (ALA. SUP. CT. JULY 20, 2007).  

Honorable Harold D. Chandler

Mayor, Town of Rogersville

P. O. Box 540

Rogersville, Alabama  35652



Privilege License Tax – Utility Boards – Utility Taxes – Lauderdale County



The Town of Rogersville may impose a privilege license tax on another municipality’s utility board doing business within the Town of Rogersville.  Whether the board passes the tax on to the customer is within the board’s discretion.



Dear Mayor Chandler:



	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Rogersville.





QUESTIONS



	May the Town of Rogersville require the Utilities Board of the City of Florence to obtain a license and pay a license tax to provide utility services to its customers within the Town of Rogersville?



	Is it lawful for the Utilities Board of the City of Florence to pass the 3 percent privilege tax on to the customers?





FACTS AND ANALYSIS



	The Town of Rogersville, pursuant to local ordinance, has imposed and levied a privilege tax on all persons, firms, or corporations engaged in carrying on any business, trade, profession, or calling within the police jurisdiction of Rogersville.  The local ordinance specifically states as follows:



Each person, firm or corporation engaged in the operation of a public utility (except water and sewer, telephone, telegraph, and express com�panies) furnishing, supplying or selling public utility shall pay to the TOWN OF ROGERS�VILLE, an amount equal to 3% of the gross income of such public utility on sales of such utility service within the corporate limits of the Town of Rogersville during the next preceding calendar year, effective 07-01-87.



Each person, firm or corporation shall pay to the TOWN OF ROGERSVILLE an amount equal to 1½% of gross income of such public utility on sales of each utility service within the police jurisdiction of the TOWN OF ROGERSVILLE during the next preceding calendar year, effec�tive 07-01-87.



Rogersville, Ala., Ordinance No. 07-02-01 (adopted July 31, 2001).



	The City of Florence formed a utilities board pursuant to Act 175 (1951).  The Town of Rogersville now seeks to impose a license require�ment and levy a privilege tax upon the utilities board in order for the board to provide services to customers within the Town of Rogersville.



	This Office has previously stated that a municipality may levy a gross receipts privilege license tax upon another municipality.  Opinion of the Attorney General to the Honorable Brian Dowling, Attorney, Town of Midland City, dated March 13, 1987, A.G. No. 87-00105.  We have also stated that the Town of Shorter may require the Utilities Board of the City of Tuskegee, which was formed under Act 175 (1951), to pay a license tax of 3 percent of the total revenue collected by the utilities board from business transacted within the Town of Shorter in the preceding year and a license tax of 1.5 percent of the gross receipts for the preceding year from business transacted outside the corporate limits but within the police jurisdiction of the Town of Shorter.  Opinion of the Attorney General to the Honorable Milton Carter Davis, Attorney, Utilities Board of the City of Tuskegee, dated October 5, 2000, A.G. No. 2001-003.  That opinion is directly on point with the facts in this case.



	The franchise power of municipalities is set forth in sections 22, 220, and 228 of the Constitution of Alabama and sections 11-40-1, 11-45-8, and 11-43-62 of the Code of Alabama.  This authority is sufficient to authorize a municipality to impose a franchise fee upon a gas district doing business within a municipality.  Opinion of the Attorney General to the Honorable Greg Morris, Attorney, Gas Board of Fultondale, dated March 6, 1997, A.G. No. 97-00125.



	In Town of Hackleburg v. Northwest Gas District, 277 Ala. 355, 170 So. 2d 792 (1964), the Supreme Court interpreted section 11-51-90 to permit a municipality to levy a license tax on a gas district even though the gas district was founded by several municipalities and was a public corporation.  The Court, in Town of Mulga v. Town of Maytown, 502 So.2d 731 (Ala. 1987), sanctioned a levy by one municipality against another municipality doing business in its corporate limits.  



	This Office has previously noted that the intent to levy a license fee against another municipality or public corporation must be clearly expressed in the municipal ordinance.  Opinion of the Attorney General to the Honorable Greg Morris, Attorney, Gas Board of Fultondale, dated March 6, 1997, A.G. No. 97-00125.  It is the opinion of this Office that the Town of Rogersville may impose a privilege license tax on another municipality’s utility board doing business within the Town of Rogers�ville.



	Your second question addresses passing on the license tax to the customers.  It is the opinion of this Office that, pursuant to sections 11-50-310 and 11-50-314 of the Code of Alabama, the utilities board of a municipality has the authority to set fees and utility rates.  Whether the board passes the tax on to the customer is within the board’s discretion.





CONCLUSION



	It is the opinion of this Office that the Town of Rogersville may impose a privilege license tax on another municipality’s utility board doing business within the Town of Rogersville.  Whether the board passes the tax on to the customer is within the board’s discretion.



	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Rebecca Acken of my staff.



Sincerely,



BILL PRYOR

Attorney General

By:







CAROL JEAN SMITH

Chief, Opinions Division
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May 6, 2003



Honorable Harold D. Chandler
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