May 2, 2003

Honorable Marilyn M. Garner

Attorney, Perry County Commission

Chestnut, Sanders, Sanders, Pettaway 

  & Campbell

Post Office Box 1290

Selma, Alabama 36702-1290
Tax Collectors - Tax Assessors - Supernumerary Status - State Employees' Retirement System

The Perry County Tax Assessor and Tax Collector declined, in writing, to purchase service credit in the Employees' Retirement System of Alabama but opted to participate in the Employees' Retirement System beginning in October 2001.  By failing to purchase service credit in the Employees' Retirement System within one year from the date of ratification of constitutional Amendment 698, neither official complied with the mandatory requirements of section 36-27-6.1 of the Code of Alabama.

Any Perry County official elected after the effective date of local constitutional Amendment 698 is automatically subject to provisions of the Employees' Retirement System of Alabama as a matter of law.

Dear Ms. Garner:


This opinion of the Attorney General is issued in response to your request on behalf of the Perry County Commission.

QUESTION I

Whether service credit in the Employees' Retirement System can be purchased with funds from the supernumerary program, and if so, how can this be done?

FACTS AND ANALYSIS

Perry County Tax Collector Eldora Anderson and Tax Assessor Christine Jackson were participants in the supernumerary program prior to the adoption of Amendment 698 to the Alabama Constitution that phased out the supernumerary program in Perry County.  Elected Tax Assessor Jackson has been "mobilized" for military service, and her position has been filled temporarily by appointment.  Both the Tax Collector and the Tax Assessor currently have funds in both the supernumerary program and the Employees' Retirement System. The two officials now desire to par​ticipate in the Employees' Retirement System of Alabama.  Both officials now desire to use the funds in the supernumerary program to purchase service credit in the Employees’ Retirement System for the time they served in the supernumerary program. 

Documentation submitted by Tax Collector Anderson reveals that, following the passage of Amendment 698, the Perry County Administrator submitted a form to her relating to possible participation in the Employ​ees' Retirement System.  The referenced form, dated February 12, 2001, provided for the following three alternatives:  (1) officials could decline to participate in the Employees' Retirement System, (2) officials could participate in the Employees' Retirement System and purchase service credit, or (3) officials could participate in the system by specifying a beginning date. Tax Collector Anderson opted for the third option to "participate in the Retirement System beginning October 2001."  The County Administrator represents that Tax Assessor Jackson also chose to “participate in the retirement system beginning October 2001.” 


Constitutional Amendment 698 was proposed by Act 2000-366 and was submitted at the November 7, 2000, election and thereafter pro​claimed ratified on December 13, 2000.  The amendment allows elected or appointed Perry County officials to participate in the Employees' Retire​ment System of Alabama upon the same terms and conditions as may be specified by law for other employees in the System.  Constitutional Amendment 698 provides as follows:

No person elected or appointed sheriff, or any elected or appointed Perry County official, may assume a supernumerary office after the effective date of this amendment. Any person who, on the effective date of this amendment, is entitled to participate in a supernumerary pro​gram may continue to participate in that super​numerary program, which shall include the assumption of a supernumerary office according to the terms and conditions of the law which established that supernumerary program.  Every sheriff and elected or appointed Perry County official may participate in the Employees' Retirement System of Alabama upon the same terms and conditions as may be specified by law for any other employee in the same retirement system. Perry County officials holding office at the time of the ratification of this amendment shall be eligible to purchase service credit in the Employees' Retirement System for the time the official has served in the current office; provided, however, the official shall forego the assumption of a supernumerary office. For the purposes of this amendment, the words "elected or appointed county official" shall include any person elected to represent the county in any rep​resentative body of the state and any person appointed to serve the remaining term of an elected or appointed official, but shall not include a judge, district attorney, legislator, constable, school board member, or any official elected from a judicial circuit.

Ala. Const. amend. 698 (emphasis added). 


Section 36-27-6.1 of the Code of Alabama permits any public offi​cial authorized by local constitutional amendment to participate in the Employees' Retirement System of Alabama and provides as follows:

Any public official authorized by local constitutional amendment to participate in the Employees' Retirement System of Alabama and to purchase service credit in the retirement sys​tem for the time the official has served in the office he is holding at the time of ratification of the amendment may purchase the service credit provided such official has not previously received credit for the requested service in any other public pension fund by paying to the Sec​retary-Treasurer of the Employees' Retirement System, within one year from the date of ratifi​cation of the local constitutional amendment, a sum equal to the total contributions which he would have made had he been authorized to participate during his tenure in office plus eight percent interest on such total contributions compounded annually from the date of such ser​vice.
Ala. Code § 36-27-6.1 (2001) (emphasis added).  The Tax Assessor and Tax Collector elected to participate in the Employees' Retirement System of Alabama "beginning October 2001."  No request was made by the offi​cials to purchase service credit in the Employees' Retirement System.  Additionally, section 36-27-6.1 of the Code requires that, when authorized by a local constitutional amendment, an official must make payment to purchase service credit to the Employees' Retirement System, within one year from the date of ratification of the local constitutional amendment.   The officials did not comply with the statutory timeframe for purchase of service credit.

CONCLUSION
The Perry County Tax Assessor and Tax Collector declined, in writing, to purchase service credit in the Employees' Retirement System of Alabama but opted to participate in the System beginning in October 2001. By failing to purchase service credit in the Employees' Retirement System, within one year from the date of ratification of Amendment 698, neither official complied with the mandatory requirements of sec​tion 36-27-6.1 of the Code of Alabama.
QUESTION II

Has Perry County, by its decision to phase out the supernumerary program and use the Employees' Retirement System, created an offi​cial retirement system pursuant to section 40-6-6 of the Code of Alabama?

FACTS AND ANALYSIS


Sections 40-6-1 through 40-6-6 of the Code relate to supernumerary tax collectors and tax assessors.  Section 40-6-6 provides as follows:

In the event that an elected official's retirement system should hereafter be established by law, any official elected after the establish​ment of such retirement system who otherwise would have been covered by the provisions of this chapter shall automatically be subject to provisions of such retirement system as a matter of law.
Ala. Code § 40-6-6 (1998) (emphasis added).

The fundamental rule of statutory interpretation is to determine and give effect to the intent of the Legislature.  Ex parte State Dep’t of Reve​nue, 683 So. 2d 980, 983 (Ala. 1996).  It is a fundamental principle of statutory construction that the intent of the Legislature, when it is clear, must be given effect.  Bama Budweiser v. Anheuser-Bush, 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa Co. Comm'n v. Deputy Sheriff's Ass'n of Tus​caloosa Co., 589 So. 2d 687, 689 (Ala. 1991).  When the language of a statute is clear and causes no doubt as to meaning, the rules of statutory construction are to give effect to the Legislature's intent as expressed in statute.  Locke v. Wheat, 350 So. 2d 451 (Ala. 1977); Akers v. State ex rel. Witcher, 283 Ala. 248, 215 So. 2d 578 (1968).  Under the established rule of statutory construction, words used in a statute must be given their plain, ordinary, and commonly understood meaning.  Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997).

Those officials participating in the supernumerary program on the effective date of Amendment 698 may continue in the supernumerary pro​gram or may elect to purchase service credit in the Employees' Retirement System for the time the official has served in the current office.  Amend​ment 698 prohibits an elected official from participating in the super​numerary program, if elected or appointed, after the effective date of the amendment.  Thus, a new retirement plan was established through the provisions of Amendment 698.  

Any Perry County official elected after the effective date of Amendment 698 is automatically subject to provisions of the Employees' Retirement System of Alabama as a matter of law.

CONCLUSION

Any Perry County official elected after the effective date of local constitutional Amendment 698 is automatically subject to provisions of the Employees' Retirement System of Alabama as a matter of law.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts. 

Sincerely,

BILL PRYOR

Attorney General

By:
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CAROL JEAN SMITH

Chief, Opinions Division
BP/AWN
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