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Honorable Marilyn M. Garner


Attorney, Perry County Commission
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  & Campbell
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Selma, Alabama  36702-1290





Tax Assessor - Supernumerary Status





The recently appointed Perry County Tax Assessor may participate in the supernumerary program.  At the effective date of Amendment 698, she was a participant in the supernumerary program because she had elected not to withdraw her contributions while serving as Perry County Tax Collector and had otherwise met statutory requirements.  The contributions made while she is Tax Assessor should be added to her existing contributions made during the twelve continuous years that she served as Perry County Tax Collector.





Dear Ms. Nichols and Ms. Garner:





	This opinion of the Attorney General is issued in response to your requests.








QUESTION





Is the recently appointed Perry County Tax Assessor, who for twelve continuous years made contributions into the supernumerary retirement system, while holding the office of Perry County Tax Collector, and who has not withdrawn these contributions, qualified to continue participating in the supernumerary system?








FACTS AND ANALYSIS





	Ms. Nichols indicates that she was employed as a Perry County Pro�bate Clerk from 1977 until October 1985.  From October 1985 through September 1997, she held the Office of Perry County Tax Collector.  As Tax Collector, she elected to participate in the supernumerary program.  At the end of her final term as Tax Collector, she further elected not to withdraw her supernumerary contributions made during the twelve years of continuous service as Tax Collector.  The elected Tax Assessor was "mobilized," and on February 14, 2003, the Governor appointed Ms. Nichols as the Perry County Tax Assessor until the return of the elected Tax Assessor from military service.  Following her appointment, she became sixty years of age on March 8, 2003.  After assuming the duties of Tax Assessor, she made an oral and written request to the Perry County Commission to withhold supernumerary contributions from her paycheck, but the requested deductions have not been made. 





Section 40-6-1(a)(2) of the Code of Alabama provides, as follows, that any tax collector in a county having a population of less than 600,000 may elect to become a supernumerary tax collector:





Who has served for 12 years as a county official for any county of Alabama, at least 10 years or more continuously as tax collector, tax assessor, license commissioner, revenue commis�sioner, or other elected or appointed official charged with the assessment or collection, or both, of ad valorem taxes, and who is not less than age 60 . . .





Ala. Code § 40-6-1(a)(2) (1998).





Section 40-6-3(1) of the Code of Alabama provides that “[f]or 12 years service the official shall receive 60 percent of the average compen�sation during the last four years served as an official charged with assessing and collecting ad valorem taxes.”  Ala. Code §  40-6-3(1) (Supp. 2002).





Section 40-6-4 of the Code of Alabama provides as follows:





If any person coming under this chapter shall end his or her tenure of office prior to becoming supernumerary as provided in section 40-6-1, the official whose tenure of office has ended may elect to have the total amount paid by him or her refunded or, if qualified by length of service but not age, may elect to wait until reaching age 60 and then receive the annual sal�ary as provided for in section 40-6-3 . . . 





Ala. Code § 40-6-4 (1998).





The Perry County Commission has phased out the supernumerary programs pursuant to Amendment 698 of the Constitution of Alabama.  Amendment 698 was proposed by Act 2000-366 and was submitted at the November 7, 2000, election and thereafter proclaimed ratified on Decem�ber 13, 2000.  Amendment 698 provides as follows:





No person elected or appointed sheriff, or any elected or appointed Perry County official, may assume a supernumerary office after the effective date of this amendment. Any person who, on the effective date of this amendment, is entitled to participate in a supernumerary pro�gram may continue to participate in that super�numerary program, which shall include the assumption of a supernumerary office according to the terms and conditions of the law which established that supernumerary program. Every sheriff and elected or appointed Perry County official may participate in the Employees' Retirement System of Alabama upon the same terms and conditions as may be specified by law for any other employee in the same retirement system. Perry County officials holding office at the time of the ratification of this amendment shall be eligible to purchase service credit in the Employees' Retirement System for the time the official has served in the current office; pro�vided, however, the official shall forego the assumption of a supernumerary office. For the purposes of this amendment, the words "elected or appointed county official" shall include any person elected to represent the county in any rep�resentative body of the state and any person appointed to serve the remaining term of an elected or appointed official, but shall not include a judge, district attorney, legislator, constable, school board member, or any official elected from a judicial circuit.





Ala. Const. amend 698 (emphasis added).





The fundamental rule of statutory interpretation is to determine and give effect to the intent of the Legislature.  Ex parte State Dep’t of Reve�nue, 683 So. 2d 980, 983 (Ala. 1996).  When the language of a statute is clear and causes no doubt as to meaning, the rules of statutory construc�tion are to give effect to the Legislature's intent as expressed in the stat�ute.  Locke v. Wheat, 350 So. 2d 451 (Ala. 1977); Akers v. State ex rel. Witcher, 283 Ala. 248, 215 So. 2d 578 (1968).  Under the established rule of statutory construction, words used in a statute must be given their plain, ordinary, and commonly understood meaning.  Ex parte T. B., 698 So. 2d 127, 130 (Ala. 1997).





The language of Amendment 698 is clear and unambiguous in that it provides that, on the effective date of the amendment, any person who is entitled to participate in a supernumerary program may continue to par�ticipate in that supernumerary program, which shall include the assump�tion of a supernumerary office according to the terms and conditions of the law that established that supernumerary program.  Thus, she may con�tinue to participate in the supernumerary program because, at the effective date of Amendment 698, she had met statutory requirements and had elected not to withdraw her contributions. 








CONCLUSION





The recently appointed Perry County Tax Assessor may participate in the supernumerary program.  At the effective date of Amendment 698, she was a participant in the supernumerary program because she had elected not to withdraw contributions made while serving as Perry County Tax Collector and had otherwise met statutory requirements.  The contri�butions made while she is Tax Assessor should be added to the existing contributions made during the twelve continuous years she served as Perry County Tax Collector.





I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.





Sincerely,





BILL PRYOR


Attorney General


By:


�


CAROL JEAN SMITH


Chief, Opinions Division
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