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Honorable Dwight Carlisle


Commissioner, Department of Revenue


Room 4112, Gordon Persons Building


Montgomery, AL 36132





Revenue Department – Education, Department of – Education, State Board of - Motor Vehicles - Public Records





A school accredited by the State of Alabama Board of Education is not a "person" as that term is defined in the federal Driver's Privacy Protection Act (“DPPA”), codified at 18 U.S.C. §2721, et seq., so as to be subject to the DPPA.  





A school operated by the state, or a local public board of education, is performing a governmental function, and to that extent, is a "governmental agency" so as to come within the specific exception provided in the DPPA allowing for disclosure of personal information to governmental agencies. 





Dear Commissioner Carlisle:





	This opinion of the Attorney General is issued in response to your request on behalf of the Department of Revenue.








QUESTION 1





	Is a school accredited by the State of Alabama Board of Education a "person" as that term is defined and used in the Driver's Privacy Protection Act (“DPPA”), so as to be subject to the prohibition against disclosure of information found in the DPPA?








FACTS, LAW, AND ANALYSIS





	The Department of Revenue is charged with administering the motor vehicle registration laws of Alabama and the Alabama Uniform Certificate of Title and Anti-Theft Law, section 40-12-240 of the Code of Alabama, et seq., and section 32-8-1 of the Code, et seq., respectively.  As such, the Department of Revenue serves as a central repository for all Alabama motor vehicle registration and titling records.  Prior to 1996, such information was considered public record and was accessible to the public.  In 1996, Congress enacted the Driver's Privacy Protection Act (“DPPA”), codified at 18 U.S.C. §2721, et seq.  Essentially, the DPPA placed certain restrictions and prohibitions on the release or use of personal information contained in state motor vehicle records.  The DPPA also included a broad list of exceptions concerning the release of such personal information.  See 18 U.S.C. §2721(b) (2000).





	Recently, certain license-issuing officials throughout Alabama, as well as employees of the Motor Vehicle Division in the Department of Revenue, have received inquiries from school officials requesting information considered to be personal information as that term is defined in the DPPA.  Usually, the school official has observed a suspicious vehicle on school property and is trying to determine the identity of the operator/owner.  Presumably, the school official wants to have such information for the purposes of protecting either the children in the official's care or school property from trespassers and vandals.  Because the DPPA makes it a crime to cause an unauthorized disclosure to be made of personal information contained in state motor vehicle records, and because any official who would make such unauthorized disclosure could be held personally liable in a civil proceeding, many motor vehicle license-issuing officials and administrators are reluctant to provide such information to school officials.





	The DPPA restricts the disclosure of personal information by Alabama officials administering the motor vehicle laws of Alabama.  Pryor v. Reno, 998 F.Supp. 1317 (M.D. Ala. 1998), reversed, 171 F.3d 1281 (1999), on remand, 62 F.Supp.2d 1301 (1999), vacated, 528 U.S. 1111, 120 S.Ct. 929, 145 L.Ed.2d 807 (2000).  The terms of the DPPA, however, as well as the broad list of exceptions contained in the DPPA, have given rise to an uncertainty concerning the release of personal information.  Specifically, subsection (a) of §2721 provides as follows:





	(a) In general. - Except as provided in the subsection (b), a State department of motor vehicles, and any officer, employee, or contractor thereof, shall not knowingly disclose or otherwise make available to any person or entity personal information about any individual obtained by the Department in connection with a motor vehicle record.





18 U.S.C. §2721(a) (2000) (emphasis added).





	The definitional section of the DPPA is found at 18 U.S.C. §2725 and defines the term "person," in part, as “an individual, organization or entity but does not include a State or agency thereof. . . .”  18 U.S.C. §2725(2) (2000) (emphasis added).  A further exception found in the DPPA, at subsection (a) of §2721, specifically provides, in pertinent part, as follows:





	(b) Permissible uses. - Personal information referred to in subsection (a) . . . may be disclosed as follows:





	(1) For use by any government agency, including any court or law enforcement agency, in carrying out its functions, or any private person or entity acting on behalf of a Federal, State, or local agency carrying out its functions.





18 U.S.C. §2721(b) (2000) (emphasis in the original; underlined emphasis added).  From the above-quoted portions of the DPPA, two points are clear:  (1) a state official “shall not knowingly disclose or otherwise make available to any person . . . personal information about any individual” obtained in connection with a motor vehicle record, and (2) it is permissible under the DPPA to release personal information for use by a local governmental agency in carrying out the agency's governmental functions. 18 U.S.C. §2721(a) (2000).  From the above-quoted language, it is clear that, by definition, a "person" does not mean or include a state agency.  Thus, disclosing personal information to a state agency would not constitute disclosure to a person as prohibited in the DPPA.  








CONCLUSION





	A school accredited by the State of Alabama Board of Education is not a “person” as that term is defined in the federal Driver’s Privacy Protection Act, codified at 18 U.S.C. §2721, et seq., so as to be subject to the DPPA.








QUESTION 2


	Is a school operated by the state, or some local public board of education, a “governmental agency” carrying out a function under the powers of the State of Alabama, or local school board, so as to come within the exception in the DPPA allowing for disclosure to governmental agencies?





 


FACTS, LAW, AND ANALYSIS





	There can be no serious dispute about the fact that the State of Alabama Department of Education, established pursuant to the provisions of section 16-2-1, et seq., of the Code of Alabama, is an agency of the government of the State of Alabama.  As such, those schools operated directly by the State of Alabama Department of Education would have to be considered governmental agencies.  Both the Department of Education and those schools operating directly under the control of the Department of Education are considered to be performing the governmental function of providing education to the citizens of Alabama.  





	With regard to local boards of education, the Supreme Court of Alabama has repeatedly held that county boards of education are “arms of the State” under the doctrine of sovereign immunity.   Belcher v. Jefferson Co. Bd. of Educ., 474 So. 2d 1063, 1065-66 (Ala. 1985); Palmer v. Perry Co. Bd. of Educ., 496 So. 2d 2, 5 (Ala. 1986).  The Supreme Court of Alabama, in Hutt v. Etowah Co. Bd. of Educ., 454 So. 2d 973 (1984), explained this rationale as follows:





County boards of education are not agencies of the counties, but local agencies of the state, charged by the legislature with the task of supervising public education within the counties. . . .  They execute a state function – not a county function – namely, education.





454 So. 2d at 974 (citations omitted).





	It has long been established that a school performing the public function of providing an education is a governmental agency.  See Hawkins v. State Bd. of Adjustment, 242 Ala. 547, 7 So. 2d 775 (1942); Sims v. Etowah Co. Bd. of Educ., 337 So. 2d 1310 (1976);  Bd. of School Comm’rs of Mobile Co. v. The Architects Group, Inc., 752 So. 2d 489 (1999).








CONCLUSION





	A school operated by the state, or a local public board of education, is performing a governmental function, and to that extent, is a “governmental agency” under the powers of the State of Alabama so as to come within the exception provided in the DPPA allowing for the disclosure of personal information to governmental agencies.  





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact John J. Breckenridge, Legal Division, Department of Revenue.





Sincerely,





BILL PRYOR


Attorney General


By:














CAROL JEAN SMITH


Chief, Opinions Division
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