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Mayor, City of Talladega
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City Managers – Form of Government – Municipalities – Amendments – Talladega County





Discussion of the council-manager form of government for the City of Talladega.





Dear Mayor Osborne:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Talladega.








QUESTION 1





	Which of the two council-manager forms of gov�ernment in section 11-43A-1, et seq., of the Code of Alabama is applicable to the City of Talladega under Amendment 738?








FACTS AND ANALYSIS





	A constitutional amendment proposed by Act 2002-276 was approved by the voters on November 5, 2002, and proclaimed ratified by the Governor on December 12, 2002.  The amendment will be codified as Amendment 738.  It provides for a change in the form of government in the City of Talladega from a mayor-council form of government to a council-manager form of government.  Section (f) of the amendment provides that “[e]xcept as other�wise provided in this amendment, the city shall operate under the council-manager form of gov�ernment as provided in Chapter 43A of Title 11, Code of Alabama 1975, or as otherwise provided by general law.”  Ala. Const. amend. 738(f).





	Chapter 43A of title 11 contains two different types of council-manager forms of government: the Council-Manager Act of 1982, comprising sections 11-43A-1 through 11-43A-52, and the Council-Manager Act of 1991, comprising sections 11-43A-70 through 11-43A-116.  The Council-Manager Act of 1991 authorized certain cities to adopt this form of government within three months of the approval of the act, which occurred on July 29, 1991.  This Office has been informed that no municipality adopted this form of government.  Because the time period for adoption of this form of government has expired, this form is not currently a viable form of government.  The Council-Manager Act of 1982 currently allows certain classes of cities to adopt this form of government; thus, it is the only council-manager form of government in chapter 43A of title 11 that is operational.  Accordingly, pursuant to amendment 738, the Council-Manager Act of 1982, sections 11-43A-1 through 11-43A-52, is applicable to the City of Talladega. 








CONCLUSION





	Pursuant to Amendment 738, the Council-Manager Act of 1982, sections 11-43A-1 through 11-43A-52 of the Code of Alabama, is applicable to the City of Talladega.








QUESTION 2





	Should the election in August 2003 for the new council under the council-manager form of gov�ernment be conducted using the voting districts estab�lished for the last election in 1999 and in effect at the time of adoption of Amendment 738 or the new, realigned dis�tricts adopted on December 2, 2002, fol�lowing the 2000 federal census?








FACTS AND ANALYSIS





	Amendment 738 provides that the council-manager form of government shall become operative on the first Monday in October following the next municipal election for the city council and mayor.  The next scheduled munici�pal election for the City of Talladega is in August 2003.  Section (c) provides that the council shall be composed of five members elected from single-member districts and a mayor elected from the city at-large.  Section (c) also states that the “five members of the council shall initially be elected from the same dis�tricts as the current city council.”  Ala. Const. amend. 738(c).  This require�ment appears to have been added to reflect legislative intent that not all of the requirements of section 11-43A-8 are applicable to the City of Talladega.  Sec�tion 11-43A-8 authorizes the governing body electing to use this council-manager form of government to elect one council member at-large.  Amendment 738 states, in chapter 43A of title 11, that the city shall operate under the coun�cil manager form of government, except to the extent provided otherwise in Amendment 738.  Id.  Section (c) provides that there shall be five council mem�bers elected from the same districts from which the current council members are elected and not from the city at-large or any other districts as may be set forth in section 11-43A-8 of the Code. 





	The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  In construction of statutes, legislative intent may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be obtained. Bama Budweiser v. Anheuser-Busch, 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa Co. Comm’n v. Deputy Sheriff’s Ass’n of Tus�caloosa Co., 589 So. 2d 687, 689 (Ala. 1991).





	Your request states that, since the last election in 1999 in which the cur�rent city council members were elected, the council has redistricted and realigned the districts to reflect the 2000 federal census figures.  The new dis�trict lines were adopted on December 2, 2002.  The council is required to draw new district lines following a federal census when necessary to comply with the constitutional requirements of one-person, one-vote.  Accordingly, it is the opinion of this Office that the election should be conducted using the districts that were drawn based on the 2000 census figures.  A purpose of the amendment was to elect five council members from districts and not to follow the specific requirements of section 11-43A-8.  A contrary interpretation would render Amendment 738 unconstitutional in violation of the one-person, one-vote requirement.








CONCLUSION





	The 2003 election for council members under Amendment 738 should be conducted using the districts that were drawn based on the 2000 census figures.








QUESTION 3





	What are the legal requirements for filling the office of mayor in case of:  (1) absence, (2) disability, or (3) vacancy under the new council-manager form of government established by Amendment 738?








FACTS AND ANALYSIS





	Section (f) of Amendment 738 provides that “[e]xcept as otherwise pro�vided in this amendment, the city shall operate under the council-manager form of government as provided in Chapter 43A of Title 11, Code of Alabama 1975, or as otherwise provided by general law.”  Ala. Const. amend. 738(f).  As stated under Question 1, this section requires the city to operate under the council-manager form of government as set forth in sections 11-43A-1 through 11-43A-52, except as otherwise provided in Amendment 738.  Thus, the city must follow the specific provisions of Amendment 738, then the provisions of sec�tions 11-43A-1 through 11-43A-52, and lastly, the provisions of general law relating to municipalities.





	Amendment 738 does not provide for the filling of the office of mayor in time of absence, disability, or vacancy.  Section 11-43A-16 provides that the councilmember-at-large shall act as mayor during the absence, disability, or vacancy of the mayor, except in class 6 cities that have elected to have a nine-member council.  Ala. Code § 11-43A-16 (1989).  There is no councilmember-at-large under the council-manager form of government as established by Amendment 738.  Thus, the general municipal laws are applicable to the extent possible.  Under the general municipal laws, section 11-43-42 of the Code pro�vides for the filling of the office of mayor in case of absence, disability, or vacancy.  Ala. Code § 11-43-42 (1989).   To the extent possible, this provision should be applied to the City of Talladega.








CONCLUSION





	Section 11-43-42 is applicable, to the extent possible, to the filling of the office of mayor in the case of absence, disability, or vacancy.








QUESTION 4





	Under the Talladega council-manager form of government created by Amendment 738, who performs the functions normally performed by the mayor as set forth in numerous provisions of the Code?








FACTS AND ANALYSIS





	Amendment 738 limits the authority of the mayor and provides, in part, as follows:





	(c)  . . . The mayor shall not serve on the council or participate in the adoption of ordinances or in other matters coming before the council.





*  *  *





	(e)  The mayor shall serve on a part-time basis and shall be recognized as the head of the municipal government for all ceremonial purposes, but shall have no other administrative duties.  The salary of the mayor shall be set by the council to reflect a part-time posi�tion.





Ala. Const. amend. 738.





	Your request refers to approximately 15 provisions found in the general municipal laws that relate to duties and powers given to the mayor.  Each of these provisions must be reviewed in the light of Amendment 738 and the pro�vi�sions of sections 11-43A-1 through 11-43A-52 of the Code.  Any of these gen�eral municipal laws granting authority to the mayor that are not in conflict with the specific provisions of the Talladega council-manager form of government may be exercised by the mayor.  For example, you cite section 11-43-85, which provides that the mayor shall appoint an independent public accountant to con�duct an audit of the city accounts and to make a report to the council.  See Ala. Code § 11-43-85 (1989).  Section 11-43A-27 of the council-manager form of government, applicable to Talladega, provides that the council shall make monthly statements of receipts and expenses of the city and shall require an audit of the city’s accounts.  Ala. Code § 11-43A-27 (1989).  Thus, the general provision found in section 11-43-85 would not be applicable to the City of Tal�ladega because it is in conflict with the specific provision (section 11-43A-27) applicable to the city. 








CONCLUSION





	Functions assigned to the mayor by general municipal laws that are not in conflict with the specific provisions of the Talladega council-manager form of government may be exercised by the mayor.








QUESTION 5





	Under Amendment 738, will the current city clerk continue to serve, and under what conditions?  When does the position become vacant?  May the new council elected in 2003 abolish the position of city clerk?








FACTS AND ANALYSIS





	As stated above, the city shall operate under the council-manager form of government as set forth in Amendment 738, sections 11-43A-1 through 11-43A-52, and any other general municipal laws not in conflict with those provisions.  Amendment 738 provides, in section (d), that the “current city clerk shall con�tinue to serve until the position becomes vacant, but shall serve under the direction of the city manager.”  Ala. Const. amend. 738(d).





	Under the general municipal laws applicable to cities of more than 6000 in population, a city clerk is appointed by the council and serves until the next general municipal election and the appointment of his or her successor.  Ala. Code § 11-43-3 (1989).  This section also provides that the council may abolish any office or consolidate any office as long as a term is not diminished.  Id.  





	Section 11-43A-20 of the council-manager form of government provides that, when the city adopts this form of government, the city clerk shall be elected by a majority vote of the council, if the clerk does not hold a merit or civil-service position.  Ala. Code § 11-43A-20 (1989).  This section also sets forth specific duties of the city clerk.  Id.





	Based upon these provisions, the city clerk’s position normally becomes vacant when a newly elected council takes office.  In some cases, the same city clerk is reappointed to a new term of office.  The office of city clerk may also become vacant upon the death or resignation of the city clerk.  Thus, the term of office of the city clerk currently serving would normally end with the election of a new council.  Amendment 738 evidences an intent on the part of the Legis�lature that the current city clerk’s term shall not end with the election of the new council in August 2003, but shall continue subject to the direction of the city manager and until the position becomes vacant thereafter.  The position would become vacant upon the expiration of the new four-year term when new council members are elected in 2007 or upon the death or resignation of the clerk before the expiration of the term.  Given the provisions of Amendment 738, sections 11-43A-20 and 11-43-3, the newly elected council may not abolish the position of city clerk until the end of the term of office in 2007 or upon a vacancy occurring before the end of the term.








CONCLUSION





	The current city clerk shall continue to serve as city clerk under the coun�cil elected in 2003 and until the term ends with the election of a new council or upon death or resignation before the end of the term.  The position of city clerk may not be abolished by the newly elected council until the end of the term or upon a vacancy occurring before the end of the term.








QUESTION 6





	Who shall preside at all council meetings under the council-manager form of government?








FACTS AND ANALYSIS





	Amendment 738 provides that the “mayor shall not serve on the council or participate in the adoption of ordinances or in other matters coming before the council” and “shall be recognized as the head of municipal government for all ceremonial purposes, but shall have no other administrative duties.”  Ala. Const. amend. 738.  The provisions of the constitutional amendment take precedence over section 11-43A-16 of the Code, which provides that “[t]he mayor shall preside at the meetings of the council and shall be recognized as the head of the municipal government for all ceremonial purposes and by the gover�nor for purpose of military law, but shall have no other administrative duties.”  Ala. Code § 11-43A-16 (1989).  Accordingly, the mayor does not preside at the council meetings.  





	Under general municipal law for cities with a population of 12,000 or more, a council president is elected by the voters and presides over the meetings in the absence of the mayor.  Ala. Code § 11-43-40 (1989).  This provision conflicts with Amendment 738 and, therefore, is not applicable to the City of Talladega.  Thus, the council must elect a council president or chairman from among its members to be the presiding officer.  This may be done by fol�lowing the parliamentary procedure adopted by the council, such as Robert’s Rules of Order.  The council may provide, by ordinance, that the presiding offi�cer shall rotate among the five council members.








CONCLUSION





	The council must elect a presiding officer from among its members and may provide that the position shall rotate among the five council members.








QUESTION 7





	Will the person elected to the office of mayor be allowed to be otherwise gainfully employed while holding the office of mayor?








FACTS AND ANALYSIS





	Amendment 738 provides that the mayor “shall serve on a part-time basis,” and the salary “shall be set by the council to reflect a part-time posi�tion.”  Ala. Const. amend. 738.  You refer to an act applicable to the City of Talladega that provides that the mayor shall be full-time, and the person holding the office shall not be otherwise gainfully employed while holding the office as a full-time mayor.  See 1969 Ala. Acts No. 69-519, 995.  The constitutional amendment takes precedence over this act, and thus, the mayor serves in a part-time posi�tion.  Amendment 738 abolishes the full-time requirement; thus, Act 69-519 does not prohibit the part-time mayor from holding other employment.  This Office has held that even a mayor who holds a full-time position may pur�sue other employment if such work is outside the normal working time, and it does not conflict with the duties as mayor or other interests of the municipality.  Opinion to John Curry, Representative, dated May 20, 1988, A.G. No. 88-00298.  Because the mayor in this case serves on a part-time basis, it is the opinion of this Office that he or she is not prohibited from other employment as long as it does not conflict with the duties as mayor or the interests of the municipality.  








CONCLUSION





	The part-time mayor of the City of Talladega may hold other employment as long as it does not conflict with his or her duties as mayor or the interests of the city.








QUESTION 8





	Does the current city council set the salary of the mayor six months in advance of the election scheduled on August 26, 2003?








FACTS AND ANALYSIS





	Amendment 738 provides that the “salary of the mayor shall be set by the council to reflect a part-time position.”  Ala. Const. amend. 738.  Neither Amendment 738 nor sections 11-43A-1 through 11-43A-52 establish when the salary must be set.  Accordingly, the general municipal laws must be followed when not in conflict with these provisions.  Section 11-43-80 of the Code of Alabama provides that the salary of the mayor must be fixed by the council at least six months prior to each general municipal election.  Ala. Code § 11-43-80 (Supp. 2002).  








CONCLUSION





	The salary of the mayor under the new form of government should be set by the current council at least six months in advance of the municipal election to be held on August 26, 2003.








QUESTION 9





	In the event changes or amendments to the council-manager form of government are necessary or advisable to remedy any deficiencies or based upon recommendations, by what method should those changes be best accomplished?








FACTS AND ANALYSIS





	A part of the Constitution of Alabama may be amended by a constitutional amendment as provided in section 284 of the Constitution, as amended by Amendment 24.  Ala. Const. art XVIII, § 284; Ala. Const. amend. 24.  Because the council-manager form of government for the City of Talladega was specifically established by constitutional amendment, only another constitu�tional amendment may amend or make changes to the requirements set forth in that amendment.  Because the provisions of sections 11-43A-1 through 11-43A-52 and the provisions of general municipal law that are not in conflict with Amendment 738 are applicable to the City of Talladega, amendments to those sections may be made that would be applicable to the City of Talladega.  Of course, any changes in sections 11-43A-1 through 11-43A-52 would also affect any other municipality that has adopted this form of government.








CONCLUSION





	Changes to Amendment 738 may only be made by constitutional amend�ment.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:


�


CAROL JEAN SMITH


Chief, Opinions Division
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