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Pursuant to section 16-5-8 of the Code of Alabama, the Alabama Commission on Higher Education (“Commission”) has the authority to condition approval of programs upon compliance with post-implementation requirements.  If those requirements are not met, the Commission has the authority to require that the program cease.





The Commission may require new programs, as a part of post-implementation conditions, to meet graduate degree standards that exceed the minimum degree productivity standards established by section 16-5-8 of the Code for existing programs.





Dear Ms. Collins:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Commission on Higher Education.








QUESTIONS 1 AND 2





	Pursuant to section 16-5-8 of the Code of Ala�bama, does the Alabama Commission on Higher Educa�tion have the authority to condition approval of pro�grams upon compliance with post-implementation requirements, such as maintain�ing the program at a certain level of enrollment or graduation?





	Assuming the Commission has the author�ity to condition its approval upon compliance with post-implementation requirements, may the Commission require the governing boards of public institutions of higher education in this state to cease offering a pro�gram after the Com�mission has determined that the program has not complied with post-implementation conditional approval?








FACTS AND ANALYSIS





	The Alabama Commission on Higher Education must approve any new unit or program of instruction for academic credit proposed by the governing boards of public institutions of higher education in the state as provided in paragraph (c) of section 16-5-8 of the Code of Alabama, which states, in perti�nent part, as follows:





	The governing boards of public institutions of higher education in this state and the cam�puses under their governance or supervision shall not undertake the establishment of any new unit or program of instruction for academic credit with state funds before submitting plans for the new unit or program to the commission for its review, evaluation, and approval.  No state funds shall be expended by any public institution on any new unit or program of instruction which has not been approved by the commission.





Ala. Code § 16-5-8(c) (2001).





	Your request states that the Commission would like to approve cer�tain programs based upon the college or university complying with certain condi�tions in the implementation of the program.  Examples of post-implementation conditions are: (1) the program retains a sufficient num�ber of students, and (2) the program has a sufficient number of graduates of the program.  If the college or university does not maintain these pre�determined levels of enrollment or graduation, as required in the condi�tional approval of the program, the Commis�sion believes it has the authority to require the college or university to cease the program.





	Section 16-5-8(c) of the Code provides the Commission with the authority to “review, evaluate and approve” new programs of instruction.  Pursuant to this broad grant of authority, it is the opinion of this Office that the Commission may condition the approval of programs upon com�pliance with specific post-implementation requirements.  If the Commis�sion grants approval of a program based upon implementation of specific conditions, the Commission has the authority to require the program to cease if those conditions are not met.  








CONCLUSION





	Pursuant to section 16-5-8 of the Code of Alabama, the Alabama Commis�sion on Higher Education has the authority to condition approval of programs upon compliance with post-implementation requirements.  If those requirements are not met, the Commission has the authority to require that the program cease.








QUESTION 3





	If the answers to Questions 1 and 2 are yes, may the Commission establish post-implementation condi�tions for a new program for the number of graduates that exceed the minimum degree productivity standards for existing pro�grams as promulgated under section 16-5-8 of the Code of Alabama?








FACTS AND ANALYSIS





	In addition to its authority to approve new programs of instruction, the Commission is authorized to review existing programs for compliance with minimum degree standards as set forth in section 16-5-8(a)(2) of the Code.  This section states, in pertinent part, as follows:





	As part of its program review process, the com�mission shall enforce, monitor, and report on minimum degree productivity standards for all existing programs of instruction at public two-year and four-year institu�tions of higher educa�tion.  Productivity standards shall be based, pri�marily, but not exclusively, on annual average number of degrees conferred during a five-year period for senior institutions and a three-year period for two-year institutions, as verified by the commis�sion.  Minimum productivity stan�dards will vary by degree level.  The annual average number of degrees conferred constitutes a productivity standard by which programs shall be deemed viable or non-viable.





Ala. Code § 16-5-8(a)(1) (2001).  This section requires existing programs to comply with minimum degree productivity standards as established in this sec�tion.  Nothing in this section, however, indicates that the Legisla�ture intended to apply minimum degree productivity standards to the Commission’s requirements for approval of new programs.








CONCLUSION





	The Commission may require new programs, as a part of post-implementation conditions, to meet graduate degree standards that exceed the minimum degree productivity standards established by section 16-5-8 of the Code for existing programs.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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