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The State Health Planning and Development Agency, the Statewide Health Coordinating Council, and the Department of Public Health are all “health oversight agencies” as defined by 45 C.F.R. § 164.501, and the disclosures sought in this instance are “permitted disclosures” as defined by 45 C.F.R. § 164.512(d).  





Dear Mr. Lambert:





	This opinion of the Attorney General is issued in response to your request on behalf of the State Health Planning and Development Agency.








QUESTION





	The Alabama State Health Planning and Development Agency (SHPDA) and/or the Ala�bama Statewide Health Coordinating Council (SHCC) are seeking a determination that either or both entities and/or the State Board of Health constitute a “health oversight agency” as defined in 45 C.F.R. § 164.501 for purposes of permitting disclosure of information that would potentially identify a patient to the agencies pursuant to 45 C.F.R. § 164.512(d).  








FACTS AND ANALYSIS





SHPDA’s request contained the following recitation of the under�lying factual and procedural background:





The Alabama State Health Planning and Development Agency ("SHPDA") and the State�wide Health Coordinating Council ("SHCC") are the two state agencies that are charged by the Alabama Legislature to plan for and regulate health care resources, facilities, and services offered in the State of Alabama pursuant to sec�tions 22-4-7, 22-4-8(2)(9), and 22-21-260, et seq., of the Code of Alabama.  The SHPDA and the SHCC adopt the Alabama State Health Plan ("SHP") and enforce the certificate of need pro�gram in a manner consistent with the SHP for the express public purpose of assuring "that only those healthcare services and facilities, found to be in the public interest, shall be offered or developed in the state."  Ala. Code § 22-21-261 (1997); Ex parte Traylor Nursing Home, 543 So. 2d 1179, 1180 (Ala. 1988).





The SHCC is composed of thirty members appointed by the Governor who have the respon�sibility of preparing, reviewing, and revising the SHP.  The SHP is a comprehensive planning document that is intended and designed to “pro�vide for the development of health programs and resources to assure that quality health services will be available and accessible in a manner which assures continuity of care, at reasonable costs, for all residents of this state.”  Ala. Code § 22-21-260(13) (1997).  The current SHP is codified in chapter 410 of the Alabama Adminis�trative Code. Ala. Admin. Code 410-2-1-.01 to 410-2-5-.05 (2003).





In carrying out their statutory responsibili�ties, the SHCC and SHPDA require specific information from health care facilities to utilize in establishing planning criteria.  This is particularly important in developing planning criteria to assure that Alabama citizens have access to needed health services within a reason�able distance.  The SHCC and SHPDA, jointly with the Alabama Department of Public Health and the Centers for Disease Control, are presently requesting information from health care facilities pursuant to a new program called the Injury Sur�veillance Program, which cannot only aid in the state's injury prevention efforts, but also be used to help in the appropriate allocation of health care resources. The appropriate distribution of facilities and services is essential to minimize the disabilities that can occur from illness and inju�ries.  Historically, it has not been a problem in securing information from providers.  





With the implementation, however, of the Health Insurance Portability and Accountability Act ("HIPAA"), Pub. L. No. 104-191, 110 Stat. 1936 (1996), all health care providers must treat information that could potentially identify a patient with far greater care. The regulations promulgated pursuant to HIPAA, specifically 45 C.F.R. § 164.512, permit disclosure to public health authorities that are authorized by law to collect or receive protected health information for the purpose of preventing or controlling disease, injury, or disability.  These activities may include, but are not limited to, the reporting of disease, injury, vital events such as birth or death, and the conduct of public health investiga�tions and interventions.  





	45 C.F.R. § 164.512(d) permits entities that are covered by HIPAA to disclose “protected health information,” as defined by said statute and the regulations adopted by the Department of Health and Human Services pursuant to said statute, to “a health oversight agency for oversight activi�ties authorized by law, including audits; civil, administrative, or criminal investigations; inspections; licensure or disciplinary actions; civil, administrative, or criminal proceedings or actions; or other activities nec�essary for the appropriate oversight of: (i) the health care system. . . .” Id. 





A “health oversight agency” is defined, in pertinent part, as “an agency or authority of . . . a State . . . that is authorized by law to oversee the health care system (whether public or private) or government programs in which health information is necessary to determine eligibility or com�pliance, or to enforce civil rights laws for which health information is relevant.” 45 C.F.R. § 164.501.





	Based upon the information that you have provided, the data to be gathered will be used by three different state agencies.  Accordingly, a consideration of each agency is in order.  





Your correspondence indicates that the Department of Public Health is one of the three entities that will be participating in the Injury Surveil�lance Program.  As you know, the Department of Public Health is the name given to the administrative arm of the State Board of Health.  It is the understanding of this Office that the information is being gathered by the Department of Public Health on behalf of the State Board of Health.  





The State Board of Health is statutorily charged with a host of responsibilities that include: “to exercise general control over the enforcement of the laws relating to public health[,] . . . to investigate the causes, modes or propagation and means of prevention of diseases[,] . . . to investigate the influence of localities and employment on the health of the people[,] . . . [and] to act as an advisory board to the state in all medi�cal matters and matters of sanitation and public health.” Ala. Code § 22-2-2 (1997).  





The State Board of Health, thus, has a statutorily assigned duty to oversee the health care system in Alabama.  To discharge these duties, particularly its mandate to investigate the causes of diseases, the State Board of Health, acting through the Department of Public Health, must collect statistical information regarding injury and diseases in Alabama. Id.  The State Board of Health is clearly a “health oversight agency,” and collection of the information in question is a necessary component of its oversight of the health care system in Alabama. 





	The SHCC is statutorily charged with the duty to create and sub�sequently amend, when necessary, the State Health Plan. Ala. Code § 22-21-260(15) (1997).  The State Health Plan is “a comprehensive plan which . . . provide[s] for the development of health programs and resources to assure quality health care services will be available and accessible in a manner which assures continuity of care, at reasonable costs, for all resi�dents of this state.” Ala. Code § 22-21-260(13) (1997).  It would be extremely difficult for the SHCC to discharge its duties properly without collecting statistical information such as is sought in this instance.  





	The State Health Plan is utilized by the Certificate of Need (“CON”) Review Board in determining whether to grant or deny a CON application. Ala. Code §§ 22-21-264(1), -266(1) (1997).  A CON is needed prior to the offering of “new institutional health services” by a health care facility. Ala. Code §§ 22-21-260(8), -263 (1997).  “Institutional health services” are defined as “health services provided in or through health care facilities or health maintenance organizations, including the entities in or through which such services are provided.” Ala. Code § 22-21-260(9) (1997).  “Health Services” is defined as “clinically related (i.e., diagnostic, cura�tive, or rehabilitative) services including alcohol, drug abuse, and mental health services customarily furnished on either an in-patient or out-patient basis by health care facilities . . . .” Ala. Code § 22-21-260(8) (1997).





Thus, SHPDA is charged by the Legislature with overseeing the development of a significant portion of the health care system in Alabama.  The SHCC is similarly charged by the Legislature to assist SHPDA in the discharge of its oversight of the development of the health care system in Alabama.





	The information that both SHPDA and SHCC are seeking is clearly necessary for both state agencies to carry out their statutorily mandated oversight of the health care system in Alabama.   








CONCLUSION


It is the opinion of this Office that SHPDA, SHCC, and the Depart�ment of Public Health are all “health oversight agencies” as defined by 45 C.F.R. § 164.501, and the disclosures sought in this instance are “permit�ted disclosures” as defined by 45 C.F.R. § 164.512(d). 





I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff. 





Sincerely,





BILL PRYOR


Attorney General


By:


�


CAROL JEAN SMITH


Chief, Opinions Division
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