�
Honorable Roy W. Williams, Jr.


Attorney for the City of Cullman


Jackson & Williams


416 First Avenue, SE


Cullman, AL  35055








Blue Laws – Municipalities – Law Enforcement – Cullman County





Section 13A-12-1 of the Code of Alabama is presumed to be constitutional.  Enforcement of this section must be applied equally in a non-discriminatory basis.





Municipal ordinances may not be inconsistent with the general laws of the state.





The state may prohibit the operation of certain businesses within the city limits of any or all cities in the state, so long as it is done in a manner that is not improperly discriminatory and is done in furtherance of promoting the public’s health and welfare.





Dear Mr. Williams:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Cullman.








QUESTIONS





1.	Is section 13A-12-1 constitutionally valid because it prohibits certain types of busi�nesses from conducting business but allows other businesses to continue to conduct business uninterrupted?





2.	Can the Cullman City Council pass an ordinance to relieve the sheriff, police department, and other law enforcement agencies from enforcing Blue Laws?





3.	Can the Legislature pass a statute that affects only the businesses within the city limits of the City of Cullman, as from time to time amended, exempting businesses from section 13A-12-1 or from similar titles?








FACTS AND ANALYSIS





	Your request presented the following facts:








Cullman County and the City of Cullman have enforced section 13A-12-1, as amended by the legislative act of 1984, in not allowing certain establishments to con�duct business except between the hours of 1:00 p.m. and 6:00 p.m. on Sundays.





According to the Alabama League of Municipalities, Cullman, Alabama, is the only county in Alabama in which section 13A-12-1 (Blue Laws) are, in fact, enforced.





Some of the counties have had legislative acts passed that exempt businesses within towns or counties from section 13A-12-1, and other counties have just refused to enforce same.





	Section 13A-12-1 of the Code of Alabama, commonly referred to as the “Blue Laws,” prohibits certain activities on Sundays and provides as follows:





	Any person who compels his child, appren�tice or servant to perform any labor on Sunday, except the customary domestic duties of daily necessity or comfort, or works of charity or who engages in shooting, hunting, gaming, card playing or racing on that day, or who, being a merchant or shopkeeper, druggist excepted, keeps open store on Sunday, shall be fined not less than $10.00 nor more than $100.00, and may also be imprisoned in the county jail, or sentenced to hard labor for the county, for not more than three months. However, the provisions of this section shall not apply to the operation of railroads, air�lines, bus lines, communications, public utilities or steamboats or other vessels navigating the waters of this state, or to any manufacturing establishment which is required to be kept in constant operation, or to the sale of gasoline or other motor fuels or motor oils. Nor shall this section prohibit the sale of newspapers, or the operation of newsstands, or automobile repair shops, florist shops, fruit stands, ice cream shops or parlors, lunch stands or restaurants, delicates�sens or plants engaged in the manufacture or sale of ice; provided, that such business establish�ments are not operated in conjunction with some other kind or type of business which is prohibited by this section. It shall also be lawful to engage in motorcycle and automobile racing on Sunday, whether admission is charged or not; except, that this proviso shall not be construed to prevent any municipality from passing ordinances prohibiting such racing on Sunday.





Ala. Code § 13A-12-1 (1994).





	Statutes or legislative acts are presumed to be constitutional unless held otherwise by a court.  Although the Alabama Supreme Court has not held the Blue Laws unconstitutional, the Court has held that unequal enforcement of the law violates the equal protection clause of the Consti�tution of the United States.  See Sheriff of Houston Co. v. Albertson’s, Inc., 402 So. 2d 912 (Ala. 1981) and Simonetti v. City of Birmingham, 55 Ala. App. 163, 314 So. 2d 83 (1975).  The Alabama Court of Criminal Appeals also held that an attempt to enforce the Blue Laws against a local K-Mart amounted to an unequal, invidious, and discriminatory enforce�ment of the law, given that other retail stores were allowed to operate.  State v. K-Mart Corp., 482 So. 2d 1270 (Ala. Cr. App. 1985).  As cited in that case, it is commonly understood that cities and counties in this state have not undertaken to enforce the Sunday closing laws, except possibly upon an occasional specific complaint.  Id. at 1271-72.  Thus, if the City of Cullman enforces the Blue Laws, it must be enforced on an equal basis against all businesses to which the laws are applicable.  





	With respect to your second question, section 11-45-1 of the Code of Alabama authorizes municipalities to adopt ordinances and resolutions that are “not inconsistent with the laws of the state to carry into effect or discharge the powers and duties conferred” upon municipalities and to “provide for the safety, preserve the health, promote the prosperity and improve the morals, order, comfort and convenience of the inhabitants of the municipality.”  Ala. Code § 11-45-1 (1989).  The courts have held that this section allows municipalities to enact ordinances that are con�sistent with the general laws of the state, and an ordinance that is incon�sistent would be held void.  City of Mobile v. Garrett-Montgomery, Inc., 281 Ala. 204, 201 So. 2d 42 (1967); Winter v. Cain, 279 Ala. 481, 187 So. 2d 237 (1966); Atkins v. City of Tarrant City, 369 So. 2d 322 (Ala. Cr. App. 1979).  Ordinances may enlarge or expand upon a state law.  Id.





	Your third question is answered in the affirmative.  The purposes of Sunday closing laws are to preserve the public’s health and to promote the public welfare.  A state may, under its police power, enact legislation to accomplish these purposes.  Lane v. McFadyen, 259 Ala. 205, 66 So.2d 83 (1953).  Accordingly, the State Legislature may prohibit the operation of certain businesses within the city limits of any or all cities in the state that it deems are in conflict with these purposes, so long as it is done in a manner that is not improperly discriminatory and is done in furtherance of these purposes.








CONCLUSION





	Section 13A-12-1 is presumed to be constitutional.  Enforcement of this section must be applied equally in a non-discriminatory basis.  Municipal ordinances may not be inconsistent with the general laws of the state.  The state may prohibit the operation of certain businesses within the city limits of any or all cities in the state, so long as it is done in a manner that is not improperly discriminatory and is done in furtherance of promoting the public’s health and welfare.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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