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The Governor retains the right to withdraw the nomination of a person appointed to fill a vacancy on the State Board of Education when that nomination has not been confirmed by the Senate.





Dear Governor Riley:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Please provide me with your opinion as to whether, given these facts, my appointment of Larry Newton vests him with the authority to serve on the State School Board.








FACTS AND ANALYSIS





	Your request states that, on November 5, 2002, Bradley Byrne, the representative of the First Congressional District on the Alabama State Board of Education, was elected to the State Senate.  Upon his election, he was removed from his seat on the Board, which created a vacancy on the Board.  Vacancies on the State Board of Education are filled pursuant to section 16-3-5 of the Code of Alabama, which states that, “[a]s vacan�cies occur on the board for any cause they shall be filled by the Governor for the unexpired term subject to confirmation by the Senate at the next succeeding session of the Legislature.”  Ala. Code § 16-3-5 (2001).  





	On December 12, 2002, Governor Don Siegelman appointed Pam Baker to fill this vacancy on the Board, and her name was forwarded to Mr. McDowell Lee, Secretary of the Senate.  Because the Senate had not yet formally organized and convened following the November 5, 2002, election, Pam Baker’s nomination was never formally received by the Senate.  An action, message, or nomination is not formally pending before the Senate until it is given its first reading by the Senate.  See Hunt v. Hubbert, 588 So. 2d 848 (Ala. 1991).  In Hunt, the issue before the court was whether the Alabama constitution authorized the Governor to item veto a bill after the Legislature had adjourned sine die.  In deciding against the Governor, the court quoted, with approval, State ex rel. Crenshaw v. Joseph, 175 Ala. 579, 586, 57 So. 942, 944 (1911), where the earlier court stated:





Messages from the executive to either branch of the General Assembly are invariably delivered to the House while in session, and not to the offi�cers for them.  Such has been the immemorial usage, and the same custom obtains concerning messages from one house to the other.  There is neither parliamentary nor statute law which con�fers any functions upon the secretary or clerk of either house, while they are in recess, concerning the reception of messages from the other house or from the executive.





Hunt, 588 So. 2d at 858-59.  The court went on to state, “[a]s this opinion has indicated, however, unless the legislature is in session, the legislature may not . . . receive a ‘message’ from the Governor. . . .”  588 So. 2d at 859.





	This Office has also been informed that it has been the common practice for over 40 years for the Secretary of the Senate, following a change in administration, to return to the Governor, upon the Governor’s request, all appointments that are pending Senate confirmation that have not yet received their first reading in the Senate.  On January 30, 2003, Governor Bob Riley sent a letter to Mr. Lee requesting the return of all gubernatorial nominations pending confirmation by the Senate that had not yet received their first reading by the Senate.  This request was hon�ored, and all such nominations, including Pam Baker’s, were returned to Governor Riley’s office by the Secretary of the Senate acting as an agent for the Senate.  Subsequently, Governor Riley replaced Pam Baker’s nomination with the nomination of Larry Newton.  You state that ques�tions have been raised concerning your authority to withdraw Pam Baker’s nomination and to subsequently nominate Larry Newton.





	The appointment to the State Board of Education is not valid until it has been confirmed by the Senate.  Thus, absent any case law to the con�trary, the Governor retains the right to withdraw that appointment and make a new appointment until action by the Senate is taken.  In this instance, the statute expressly provides that the appointment is made “subject to confirmation by the Senate.”  This creates a contingency that entitles the Governor to withdraw the appointment until the contingency is removed by the Senate confirming or refusing to confirm the nomination.  





	In Tucker v. Watkins, 737 So. 2d 443 (Ala. 1999), a quo warranto was filed to determine whether Watkins and Jones were vested in seats on the Alabama State University Board of Trustees.  The issue turned on the authority of the Governor to make an appointment under the facts then extant.  In deciding in favor of Watkins and Jones, the Alabama Supreme Court relied on precedent from several jurisdictions.  The Court cited and quoted, with approval, a California Supreme Court case holding that an appointment may be withdrawn where the appointment alone does not complete the appointive process.  Tucker, 737 So. 2d at 445 (citing Comm’n on Governorship of Cal., 26 Cal. 3d 110, 122).  The Court also cited the Supreme Court of South Dakota holding that the gubernatorial power to withdraw a nomination depends upon whether the action of the executive is final and complete and places the appointee in office without further action.  Id. (citing Burke v. Schmidt, 86 S.D. 71, 191 N.W. 2d 281, 284 (1971)).  In another case, cited with approval by the Alabama Supreme Court, the Supreme Court of Arizona held that, when the Gover�nor’s appointment requires confirmation by the Senate to vest the appointee with office, the Governor, after sending the appointee’s name to the Senate and asking for confirmation, could, before the Senate took action, cancel the appointment and withdraw the appointee’s name from consideration.  Id. (citing McBride v. Osborn, 59 Ariz. 321, 127 P. 2d 134, 136 (1942)). 





	In this case, the Senate, as a matter of law, never formally received the nomination because it was delivered while the Senate was not in ses�sion, it never received its first reading before the Senate, and in fact, the nomination was returned to you upon your request, which has been the custom in this state following changes in administration.  Accordingly, the Governor retains the right to withdraw the appointment and make a new appointment until action by the Senate is taken.








CONCLUSION





	The Governor retains the right to withdraw the nomination of a per�son appointed to fill a vacancy on the State Board of Education when that nomination has not been confirmed by the Senate.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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