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A municipality that is not a member of a gas district may not collect a business license tax from a gas district incorporated under article 12 of title 11 of the Code of Alabama.





Dear Mr. Nicholas:





	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Good Hope.








QUESTIONS





1.	Whether Cullman-Jefferson Gas, a gas district incorporated under article 12 of title 11 of the Code of Alabama, is exempt under sec�tion 11-50-412 of the Code from the payment of a business license tax enacted by the Town of Good Hope.





2.	Whether section 11-50-412 of the Code of Alabama violates state or federal con�stitutional guarantees of equal protection or due process because the statute contains a grand�father provision allowing certain municipalities to continue collecting taxes that were in exis�tence or assessed prior to the original enactment or amendment of section 11-50-412 of the Code.








FACTS AND ANALYSIS





The Town of Good Hope has enacted an ordinance providing for the payment of business license taxes for the privilege of doing business within the municipality and its police jurisdiction.  The ordinance, adopted on Octo�ber 7, 2002, became effective on January 1, 2003.  The license tax for gas companies is calculated as a percentage of the gross receipts of the prior year.  Schedule G of section 23 of the ordinance spe�cifically provides that the tax is “an amount equal to three percent of the gross receipts of the business trans�acted in the municipality for the pre�vious year for the sale or distribution of . . . natural gas from any point in or into the municipality.”  Business License Code for the Town of Good Hope, Alabama, §23, Schedule G (enacted Oct. 2, 2002; eff. Jan. 1, 2003).  This ordinance follows model tax provisions for utility license taxes.  





Cullman-Jefferson Gas, a gas district incorporated under article 12 of title 11, codified as sections 11-50-390 through 11-50-417 of the Code of Alabama, maintains that it is not liable for the business license tax because it is exempt from business license taxes under section 11-50-412 of the Code.  Section 11-50-412 specifically provides that “[a]ll property and all income of any district incorporated under this article and any such district itself shall be exempt from all state, county, municipal and other taxation in the State of Alabama, including without limitation, privilege and license taxation.”  Ala. Code § 11-50-412 (1992).  Section 11-50-412 provides numerous exceptions to the exemption from taxation, but the statutory exceptions in section 11-50-412 are for taxes or exemptions that existed prior to the original enactment or the amendment of section 11-50-412.  None of the exceptions to the statutory exemption from taxation apply to an ordinance enacted in 2002.





	Certain municipalities have statutory authority to levy a privilege license tax.  Section 11-50-413 allows municipalities that are members of a gas district to impose a license tax under certain conditions specified in the statute.  Ala. Code § 11-50-413 (1992).  One of the conditions is that the gas district must be a taxpaying gas district.  No information was pro�vided in the opinion request indicating whether Cullman-Jefferson Gas is a taxpaying gas district.  If the statutory conditions for imposing a privi�lege license tax could be met in the instant case, the Town of Good Hope may want to consider applying for membership in the gas district.  Section 11-50-392(5)(b) pro�vides a method to amend the certificate of incorpora�tion to include other municipalities as members of a district.  Ala. Code § 11-50-392(5)(b) (1992). If the Town of Good Hope becomes a member of the gas district and the other statutory conditions for levying a privi�lege license tax are met, Cullman-Jefferson Gas would be liable for the tax.  Under the present conditions, section 11-50-412 exempts Cullman-Jefferson Gas from liability for the privilege license tax.





	The Attorney General does not opine on constitutional matters.  Stat�utes are presumed to be constitutional.  Question Two, therefore, will not be addressed in this opinion.








CONCLUSION





	A nonmember municipality may not levy a business license tax on a gas district doing business within the municipality because section 11-50-412 exempts a gas district incorporated under article 12 of title 11, codi�fied as sections 11-50-390 through 11-50-417 of the Code of Alabama, from the payment of privilege and license taxes.  





	I hope this sufficiently answers your questions.  If this Office may be of further assistance, please do not hesitate to contact Carol Jean Smith of my staff.





						Sincerely,





						BILL PRYOR


						Attorney General


						By:











CAROL JEAN SMITH


						Chief, Opinions Division
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