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Longevity Payments – Sheriffs – County Commissioners –Probate Judges – Supernumerary Status





Act 2000-108, codified at section 11-2A-1, et seq., of the Code of Alabama, permits the award of longevity pay to officials identified in section 11-2A-2(1) [sheriffs] and section 11-2A-2(2) [county commissioners and judges of probate], so long as the award of such longevity pay is made within the requirements of section 11-2A-4(a) of the Code and is uniformly available to all other county employees meeting the same requirements.





Dear Judge Jordan:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Are the officials identified in section 2(a) and (b) of Act 2000-108 entitled to the same amount or percentage longevity increase(s) as is available to all county employees upon the said officials meeting the same requirements as do county employees?








FACTS AND ANALYSIS





	Your letter indicates that the Cherokee County Commission revised the Cherokee County Personnel Policy on October 14, 2002, with the pro�visions of Act 2000-108 in mind.  One of the personnel policy provisions you identify as being revised includes the following language:





Section XIII.        RETIREMENT





	The county participates in the Retirement System of Alabama.  Participation is governed by rules, regulations and procedures adopted by the Retirement System of Alabama and by the County Commission.  Full exercise to completion of any and all of the three retirement incentive options herein shall be administered only once.  The intent is to enhance an employee’s retire�ment income, not to provide windfall funds at an employee’s discretion.  Once a retirement option has been activated, future pay increases shall not be adjusted into the calculations noted in this Section, but shall be applied to the original base pay rate.  The payroll clerk shall prepare separate checks for retirement incentive option each pay period.





	A.  Three Year Option.





Any employee or official who is at least 57 years of age with 7 years or more of cred�itable service in the Retirement Systems of Alabama, or who has at least 22 years creditable service in the Retirement Sys�tems of Alabama, or who has at least 22 years service with Cherokee County, shall, upon application, receive a longevity increase in an amount equal to the greater of $50.00 per pay period or 5% of their bi-weekly salary, for a maximum of three years.  This 3-year window may begin at any time from the date of eligibility to final pay period prior to retirement.  Said pay periods shall be equal to or greater than the number of pay periods opted for in Section XIII (F).  This longevity increase shall be considered granted and funded by the County Commission at the time of the approval of the county budget each year.  The increase defined in this paragraph shall be used in calculating an employee’s payment of, or exchange of, vacation, sick leave, and floating holiday allocations upon retirement.





Cherokee County Personnel Policy, sect. XIII (C) at 15-16 (revised Oct. 14, 2002) (emphasis added).  Emphasis is added to the term “official” because your letter states that the Cherokee County Commission desired to include officials in the county as eligible for the longevity benefits available to all county employees meeting the same requirements set forth in the policies.  





	Additional provisions are within the Cherokee County policies you provided to this Office, including a three-month option for longevity pay and terms for the calculation of the amounts due under these policies.  Other provisions within the policies address various circumstances lead�ing up to an employee’s retirement.





	Section 11-2A-4(a) of the Code of Alabama provides, in part, the following:





Beginning with the fiscal year commencing on October 1, 2001, the local officials covered by this chapter shall be entitled to the same uniform increases in compensation, including cost-of-living increases, longevity increases, merit raises and bonuses that are granted to county employees by the county commission at the time of the approval of the county budget. . . .





Ala. Code § 11-2A-4(a) (Supp. 2002).  The law further states that the increases are to be the same amount or percentage increase as made to county employees.





	This Office has issued several opinions interpreting the operation of Act 2000-108.  Opinion 2002-024 speaks to the eligibility of the Probate Judge of Coffee County to participate in the provisions of the act and increases in salary if county employees received an increase in compen�sation for the fiscal year 2001-2002 at the time of the adoption of the budget.  Opinion to Honorable William O. Gammill, Coffee County Probate Judge, dated October 15, 2001, A.G. No. 2002-024.  In Opinion 2002-123, this Office stated that elected officials covered by the Act are entitled to receive the same uniform increases in compensation as are granted to all other county employees at the time of the approval of the county budget.  Opinion to Honorable William O. Gammill, Coffee County Probate Judge, dated January 17, 2002, A.G. No. 2002-123.  The elected officials are only entitled to cost-of-living increases that are uni�formly granted to all employees of the county, and this opinion notes the law requires that those increases must be adopted at the same time as the adoption of the county budget to apply to those officials.





	Although state law requires the county commissions across the state to enact a budget each year, it does not specify a certain meeting at which that approval must occur.  Section 11-8-3 of the Code of Alabama pro�vides as follows:





	It shall be the duty of the county commis�sion, at some meeting in September of each cal�endar year or not later than its first meeting in October following, to prepare and adopt an esti�mate of the income of the county for the fiscal year beginning on October 1 of the current cal�endar year for all public funds under its super�vision and control, and to estimate for the same fiscal year the expense of operations and to appropriate for the various purposes the respec�tive amounts that are to be used for each of such purposes; provided, that the appropriations so made shall not exceed the estimated total income of the county available for appropriations.





Ala. Code § 11-8-3 (1989).





	State law mandates that the county budget be approved by the com�mission’s first meeting in October.  A county commission lacks any statutory authority to grant elected officials, covered by the provisions of the act, longevity increases at a time other than the time of the approval of the county budget.  Your letter indicates that the Cherokee County Commission “revised and updated” the personnel policies on October 14, 2002.  Your letter does not indicate that this date was also the time when the county budget was approved.  Longevity payments for officials identi�fied in your request [sheriff, county commissioners, and judge of probate] are subject to the limitation found in section 11-2A-4(a) and must be approved at the time of the adoption of the county budget.  If the revised policy was approved at the time the county adopted the county budget, it is applicable to the county officials.





	The issue of merit raises was addressed in a previous opinion wherein this Office concluded that a merit raise, approved by the county commission in a uniform amount for every county employee that meets the same criteria, is also available to local elected officials.  Opinion to Hon�orable Lawrence M. Wettermark, Attorney, Mobile County Commission, dated April 5, 2002, A.G. No. 2002-203.  This opinion goes further to state that Amendment 92 of the Constitution of Alabama requires the payment of salary increases during the term of an officeholder in the form of an expense allowance and quotes the provisions of Act 2000-108 that are consistent with the expense allowance provisions.





	The issue of supernumerary salary calculation for the Revenue Commissioner in Mobile County was addressed in Opinion 2002-210.  In those facts, the provisions of section 11-2A-2(3)(a) led this Office to con�clude that the expense allowance awarded the Revenue Commissioner should be considered as part of the average compensation for purposes of calculation of her supernumerary salary. 





	In an opinion relating to supernumerary sheriffs, this Office deter�mined that the cost-of-living increase for a sheriff and a supernumerary sheriff is to be calculated so that a ratio between remuneration of the supernumerary sheriff and sheriff remains the same.  Opinion to Honor�able James B. Johnson, Baldwin County Sheriff, dated July 15, 1999, A.G. No.99-00248.





	The Legislature, however, in section 11-2A-2(4) of the Code placed limitations on persons holding supernumerary office by providing that “[a]ny laws to the contrary notwithstanding, no person holding super�numerary office shall be entitled to any increases in compensation or expenses as a result of the implementation of any salary adjustments pro�vided for in this chapter.”  Ala. Code § 11-2A-2(4) (Supp. 2002).  There�fore, a person holding office in a non-supernumerary posture would be entitled to receive longevity increases adopted consistent with the requirements in Act 2000-108 as stated herein.  The official’s choice to participate in approved uniform longevity benefits would be effective if made before becoming a supernumerary official.  A determination must be made based upon the specific facts of the eligible individual.  The salary of a supernumerary sheriff is, however, based upon the provisions of sec�tion 36-22-62 of the Code of Alabama, which set the salary based upon the current sheriff’s salary.  See Ala. Code § 36-22-62 (2001).





	In determining the meaning of a statute, courts look to the plain meaning of the words as written by the Legislature.  DeKalb Co. LP Gas Co. v. Suburban Gas, 729 So. 2d 270 (Ala. 1998).  “The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Words used in a statute must be given their natural, plain, ordinary and commonly understood meaning, and where plain language is used a court is bound to interpret that language to mean exactly what it says.”  IMED Corp. v. Systems Eng’g Assocs. Corp., 602 So. 2d 344, 346 (Ala. 1992).








CONCLUSION





	The officials identified in section 11-2A-2(1) of the Code of Ala�bama [sheriffs] and section 11-2A-2(2) [county commissioners and judges of probate] are entitled to receive the benefits identified in section 11-2A-4(a), including longevity increases, if those increases in compensation are uniform for all county employees and these officials.  Further, the lon�gevity increase must be available to all county employees and these offi�cials under the same requirements, and they must be granted at the time of the adoption of the county budget.  Whether a particular official in Cherokee County meets the requirements for longevity under the county’s policy is a factual determination to be made by the county.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Michael R. White of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division


BP/CJS/MRW
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