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Honorable Danny L. Smith


Attorney, City of Boaz


Post Office Box 249


Boaz, Alabama  35957





Planning Commissions – Municipalities – Roads, Highways and Bridges – Marshall County





The agreement regarding the paving of the road in the subdivision was made after April 7, 1992, the effective date of the subdivision regulations.  The road, therefore, must be paved in accordance with the present subdivision regulations and not the pre-1992 regulations.





Dear Mr. Smith:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Boaz.








QUESTION





	While the fifty foot right-of-way was reserved and the chert and gravel road was built prior to the adoption of the current subdivision regulations in June 1991, which dictate the specifications for streets and paving, can the owners pave the road with tar and gravel in accordance with pre-1992 requirements, or must the road be paved in accordance with the most current regulations for subdivision streets?








FACTS AND ANALYSIS





	Your request states:








	In 1989, Mr. J. T. Henry conveyed several parcels of land to individuals out of a rectangular seven-acre parcel but reserved a fifty-foot strip through the center of the rectangular parcel for ingress and egress and for use as a future road.  Henry did not apply to the Boaz Planning Commission for the approval of a subdivision nor did he seek to convey this fifty-foot strip to the city for a road.  Sometime in 1990, one of the purchasers from Henry, Tim Turk, constructed a gravel and chert road upon the fifty-foot strip.  The gravel and chert road runs north from Butler Avenue (which runs east to west) for approximately 700 feet to a cul-de-sac.





	In 1993, Benny W. Foxx, purchaser from the road builder Tim Turk, constructed a home on the northern most parcel at the cul-de-sac.  The Foxx home is currently the only home on the gravel road.  The address for the Foxx property is listed by the Marshall County E911 Board as 506 Butler Avenue.  The Foxx family has their mailbox at the southern end of the road on Butler Avenue.  The Foxx family garbage is picked up on Butler Avenue.  The City of Boaz, Alabama, treats the gravel road as a private driveway.





	There are currently five owners of seven different parcels that abut the gravel fifty-foot strip.  Four of the five owners have approached the Boaz City Council and have requested that the City of Boaz pave the road that the city treats as a private drive.  There are implications that the fifth owner does not wish to see the drive paved or become a city street.





	Prior to 1991, the City of Boaz required only tar and gravel surfacing of roadways in subdivisions.  In June 1991, the Planning Commission for the City of Boaz, Alabama, adopted new subdivision regulations that set forth the minimum requirements for street design, including the width of rights-of-way, (sixty feet for streets without curb and gutter) (fifty feet for streets with curb and gutter), and minimum pavement widths, as well as the requirement for a plant mix surface, rather than tar and gravel, on all streets.





	Two of the owners, other than Foxx, wish to construct homes upon their lots on the gravel driveway.  These owners and Foxx are concerned about public safety issues such as fire, ambulance, and other emergency vehicle dispatches to their residences at a Butler Avenue address while their residences will actually be located five hundred to seven hundred feet off Butler Avenue.  They also wish to be able to move their mailboxes and garbage pickup to a location in front of their homes and to have the street named.





	After two work sessions between the city council and four of the five property owners, the city’s position is that the owners must pave the road, convey the right-of-way to the city, and enter into a one-year maintenance bond before the city will accept future responsibility for the road.  The city has also proposed that, upon obtaining the required right-of-way, the city could pave the road and assess each property owner with a public improvement assessment.  The owners of the property reject this proposal.





	You forwarded a copy of the subdivision regulations for the City of Boaz.  Appendix II covers street sections.  Article X of the subdivision regulations states that they take effect and are in force from and after the date of adoption.  Subdivision Regulations, City of Boaz, Art. X, at 49 (adopted Apr. 7, 1992).





	Section 11-52-31 of the Code of Alabama provides, regarding subdivisions, as follows:





	The planning commission shall adopt regulations governing the subdivision of land within its jurisdiction. Such regulations may provide for the proper arrangement of streets in relation to other existing or planned streets and to the master plan, for adequate and convenient open spaces for traffic, utilities, access of fire-fighting apparatus, recreation, light and air and for the avoidance of congestion of population, including minimum width and area of lots. Such regulations may include provisions as to the extent to which streets and other ways shall be graded and improved and to which water and sewer and other utility mains, piping or other facilities shall be installed as a condition precedent to the approval of the plat. The regulations or practice of the commission may provide for a tentative approval of the plat previous to such installation, but any such tentative approval shall be revocable and shall not be entered on the plat. In lieu of the completion of such improvements and utilities prior to the final approval of the plat, the commission may accept a bond with surety to secure to the municipality the actual construction and installation of such improvements or utilities at a time and according to specifications fixed by or in accordance with the regulations of the commission. The municipality is hereby granted the power to enforce such bond by all appropriate legal and equitable remedies.





All such regulations shall be published as provided by law for the publication of ordinances, and before adoption a public hearing shall be held thereon. A copy thereof shall be certified by the commission to the probate judge of the county in which the municipality and territory are located.





Ala. Code § 11-52-31 (1994) (emphasis added).  Once a planning com�mission has properly exercised its authority in drafting ordinances regu�lating subdivision development, it is bound by such ordinance.  Smith v. City of Mobile, 374 So. 2d 305, 307 (Ala. 1979).








CONCLUSION





	The agreement regarding the paving of the road in the subdivision was made after April 7, 1992, the effective date of the subdivision regulations.  The road, therefore, must be paved in accordance with the present subdivision regulations and not the pre-1992 regulations.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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