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An indigent defendant facing contempt proceedings where he is sentenced to a term of imprisonment, which is suspended, is entitled to the appointment of counsel pursuant to Alabama v. Shelton.





Dear Mr. Graham:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	You raised several questions regarding the impact of Shelton and the proper categorization of the contempt proceeding.  These questions will be addressed as follows:





	Does the holding in Alabama v. Shelton, 122 S. Ct. 1764 (2002) apply to child support cases where the defendant, without the benefit of counsel, has agreed to be and/or has been found to be in contempt of court for nonpayment of child support?





	Does Shelton apply to petitioner's Motion to Revoke the Suspended Sentence where defendant, without counsel, entered into a child support agree�ment?  





	Are charges criminal or civil?  If criminal, would it be a "violation" or a "misdemeanor?"  If civil, is it within the discretion of the court to either hold defendant in jail until he purges himself and/or give him a specific number of days in jail?








FACTS AND ANALYSIS





	The facts you posed are as follows:





	The State of Alabama files a Contempt Petition against a defendant for nonpayment of court-ordered child support.  The defendant signs an agreement with the State wherein he pleads guilty to a specified num�ber of acts of contempt, and agrees to pay a certain amount of current child support plus arrearages in lieu of serving time in jail on the contempt charge.  The judge sentences the defendant up to five days for each act of contempt, but suspends the sentence on the con�dition that the defendant complies with the terms of the agreement.  This agreement is entered into by the defendant without the benefit of counsel.  If the defen�dant fails to comply with the terms of the agreement and does not pay court-ordered child support, the Department of Human Resources files an Affidavit of Noncompliance stating that the defendant is not paying child support as agreed and ordered.  The State of Ala�bama files a Motion to Revoke the Suspended Sentence, and the defendant is subsequently arrested on a bench warrant.





	It is unclear from the facts you presented whether the contempt proceed�ing is criminal or civil in nature.  The classification of contempt proceedings arising out of civil actions – like nonpayment of child support - are defined under Rule 70A(a)(2) of the Alabama Rules of Civil Procedure as follows:





	(C) “Criminal contempt” means





*   *   *





	(ii) Willful disobedience or resistance of any per�son to a court’s lawful writ, subpoena, process, order, rule or command, where the dominant purpose of the finding of contempt is to punish the contemnor.





	(D) “Civil contempt” means willful, continuing failure or refusal of any person to comply with a court’s lawful writ, subpoena, process, order, rule, or command that by its nature is still capable of being complied with.





Ala. R. Civ. P. 70A(a)(2).





	Separate penalties apply to the different contempt proceedings.  If crimi�nal in nature, the contempt is punishable by a “fine[] not exceeding one hundred dollars ($100) and by imprisonment not exceeding five days.”  Ala. Code § 12-11-30(5) (Supp. 2001); see Ala. R. Civ. P. 70A(e)(1).  If the contempt is civil, the court has the right to “commit[] [the defendant] to the custody of the sheriff until that person purges himself or herself of the contempt by complying with the court’s writ, subpoena, process, order, rule, or command.”  Ala. R. Civ. P. 70A(e)(2); see Ala. Code § 12-11-30(5) (“[t]he power of the circuit court to enforce its orders and judgments by determinations of civil contempt shall be unaffected by this section”).





	Differences in the classifications and penalties for contempt charges, however, do not affect the determination of whether the contemnor has a right to counsel.  A contemnor, who faces the possibility of imprisonment without the financial ability to retain counsel, is entitled to appointment of counsel.  Because the judge sentenced the contemnor to five days’ imprisonment for each act of contempt -- the maximum punishment for a criminal contempt -- it would appear the contempt is criminal in nature.  See Ala. Code § 12-11-30(5) (Supp. 2002).  On the other hand, at the time of the plea, the child support order was “still capable of being complied with;” hence, the facts would seem amenable to a civil proceeding.  See Ala. R. Civ. P. 70A(a)(2)(D).  Regardless of the char�acterization of the proceeding, your contemnor, if indigent, was entitled to counsel at the time of his plea.





	The Code mandates a trial judge make inquiries involving the right to counsel “[i]n all criminal cases.”  Ala. Code §15-12-20 (1995); see Cooke v. U.S., 267 U.S. 517, 537 (1925) (holding that, upon commission of an indirect, or constructive, contempt, that “[d]ue process of law . . . requires that the accused should be advised of the charges and have a reasonable opportunity to meet them by way of defense of explanation[,]” which “includes the assistance of counsel”).  The statute provides as follows:





	In all criminal cases, including paternity cases, and civil and criminal nonsupport cases which may result in the jailing of the defendant, in any court of this state created by authority of the Constitution of 1901, as amended, when a defendant is entitled to counsel as provided by law, the trial judge shall before arraignment ascertain from the accused, or otherwise:





(1)  Whether or not the defendant has arranged to be represented by counsel;





(2)  Whether or not the defendant desires the assistance of counsel; and





(3)  Whether or not the defendant is able financially or otherwise to obtain the assistance of counsel.





Ala. Code §15-12-20 (1995).





	Rule 70A(c)(3) of the Alabama Rules of Civil Procedure specifically enti�tles a contemnor, upon “proof of indigence,” to appointment of counsel.  Coun�sel may be waived, “in writing or on the record, after the court has ascertained that the alleged contemnor knowingly, intelligently, and voluntarily desires to forgo the right to counsel.”  Ala. R. Civ. P. 70A(c)(3).  Therefore, if he was indigent, your contemnor was entitled to be notified of the right to counsel and, unless the right was waived, to the appointment of counsel by the trial court for his guilty plea proceeding.  See Ex parte Parcus, 615 So. 2d 78, 78-84 (Ala. 1993) (Maddox, J. dissenting) (concluding that a contemnor has a right to coun�sel in a contempt proceeding arising out of the failure to pay child support).  Contra Parcus v. Parcus, 615 So. 2d 75, 78 (Ala. Civ. App. 1992) (ruling that the contemnor waived the right to counsel by failing to request an attorney based on the Alabama Supreme Court’s statement in State ex rel. Payne v. Empire Life Ins. Co., 351 So. 2d 538, 543 (1977), that “[s]ubstantial due process [in a contempt proceeding] . . . entails the assistance of counsel, if requested”); but see Falkner v. State, 769 So. 2d 933, 935 (Ala. Civ. App. 2000) (relying on Parcus to conclude that the denial of counsel issue in a contempt case was waived by failure of the contemnor to assert the right before the contempt hear�ing).





	Under Alabama v. Shelton, 122 S. Ct. 1764, 1767 (2002), a defendant is entitled to counsel if he:  (1) is indigent; (2) has not waived the right to coun�sel; and (3) is given a suspended sentence that may “end up in the actual depri�vation of [his] liberty[.]”  Based on the scenario you have presented,� if the con�temnor is indigent and, as it appears, he was not advised of and did not waive the right to counsel, he was entitled to an attorney at the time he pleaded guilty to the contempt charges.�  Consequently, he cannot be incarcerated on the con�tempt charges.





	Under Shelton, appointment of counsel for indigent defendants is a con�stitutional prerequisite to the imposition of a conditional or suspended term of imprisonment.  Although the contempt proceeding is considered “quasi-criminal” in nature and characterized as a “violation,” rather than a “crime” [see Ivey v. State, 698 So. 2d 179, 184 n.2 (Ala. Crim. App. 1995), aff’d, 698 So. 2d 187 (Ala. 1997)], because the defendant faces the possibility of incarceration [see Ala. Code §13A-5-7 (1994) (stating that a defendant faces a term of imprisonment for both misdemeanors and violations)], he is entitled to counsel.  See Lassiter v. Dep’t of Soc. Serv., 452 U.S. 18, 25 (1981) (recognition of right to appointed counsel in a civil proceeding “where the litigant may lose his physical liberty if he loses the litigation”); see also Opinion to Rex K. Rainer, Director, Department of Finance, dated July 23, 1982, A.G. No. 82-00465; Ridgway v. Baker, 720 F.2d 1409, 1413 (5th Cir. 1983).








CONCLUSION





	Therefore, it is the opinion of this Office that an indigent defendant fac�ing contempt proceedings where he is sentenced to a term of imprisonment, which is suspended, is entitled to the appointment of counsel pursuant to Ala�bama v. Shelton.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Stephanie N. Morman of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division


BP/SNM


88418v3/46706


� The scenario presented is to be distinguished from a criminal charge of nonsupport.  See Ala. Code §13A-13-4 (1994).





	� A majority of federal and state jurisdictions have reached the same conclusion. See Walker v. McLain, 768 F.2d 1181, 1185 (10th Cir. 1985) (“due process does require, at a minimum, that an indigent defendant threatened with incarceration for civil contempt for nonsupport, who can establish indigency under the normal standards for appointment of counsel in a criminal case, be appointed counsel to assist him in his defense”); Sevier v. Turner, 742 F.2d 262, 266-67 (6th Cir.1984) (ruling that a civil contemnor entitled to counsel where incarcerated for sixteen days); Ridgway v. Baker, 720 F.2d 1409, 1413 (5th Cir.1983) (concluding that, although contempt is a “quasi-criminal” proceeding, due process rights require appointment of counsel where the contemnor “may be deprived of his personal liberty if he loses”); Henkel v. Bradshaw, 483 F.2d 1386, 1388-90 (9th Cir. 1973) (agreeing with petitioner that federal court must abstain and allow Oregon courts to determine right to counsel in contempt proceedings and indicating, in dictum, of right to counsel for contemnor facing six months’ imprisonment); Russell v. Armitage, 697 A.2d 630, 633 (Vt. 1997) (holding that the defendant was entitled to counsel in a civil contempt action based on the Due Process Clause of the Fourteenth Amendment because he faced “actual imprisonment”); McBride v. McBride, 431 S.E.2d 14, 19 (N.C. 1993) (“[i]n light of the Supreme Court’s opinion in Lassiter, we now hold that principles of due process embodied in the Fourteenth Amendment require that, absent the appointment of counsel, indigent civil contemnors may not be incarcerated for failure to pay child support arrearages”); Emerick v. Emerick, 613 A.2d 1351, 1352 (Conn. App. Ct. 1992) (“[t]he [D]ue [P]rocess [C]lause of the [F]ourteenth [A]mendment to the United States [C]onstitution guarantees the right to appointed counsel to any indigent civil contemnor who might be incarcerated”); Kurt F. Hausler, Note, The Right to Appointment of Counsel for the Indigent Civil Contemnor Facing Incarceration for Failure to Pay Child Support, 16 Campbell L.Rev. 127, 137 n.74 & 75 (1994) (citing United States Courts of Appeals and state jurisdictions that require counsel in contempt proceedings).
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