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Honorable James E. Turnbach


Attorney, City of Rainbow City


Turnbach & Warren, P.C.


Chestnut at Second/Suite A


Post Office Box 129/200 Chestnut Street


Gadsden, Alabama  35902





Public Purpose – Municipalities – Etowah County





The City of Rainbow City may lease municipal property to a for–profit or a nonprofit corporation at no charge only if a public purpose is served.  It makes no difference whether the corporation charges the patrons for its service.  The city council must determine if a public purpose is to be served by the for-profit or nonprofit corporation in leasing the municipal property.





Dear Mr. Turnbach:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Rainbow City.








QUESTIONS 1 AND 2





	Is it permissible for a municipality to allow, without charge, a for-profit corporation to utilize city property in the furtherance of its business when the for-profit corporation charges the participants that would be utilizing the city property in the furtherance of the corporation’s activities?





	If the for-profit corporation does not make a charge to the individuals or participants involved in the formally organized recreational activity, is it permissible for the city to allow the corporation to utilize its property, without charge, the same as if any individuals showed up at the basketball courts and engaged in a pickup game?








FACTS AND ANALYSIS





Your request states as follows:





	The City of Rainbow City was approached during the early part of the year 2002 by the rep�resentatives of the Etowah County YMCA.  They indicated that the YMCA wished to commence the offering of a program for day camps, teen leadership, tutoring, and school-based clubs in Rainbow City.  The YMCA representatives indi�cated that they had been approached by a number of citizens residing in Rainbow City who requested that the YMCA commence the offering of such programs within the municipality.  It is the understanding of the City of Rainbow City that the YMCA is a 501(c)(3) nonprofit corpo�ration.





	During May 2002, representatives of the YMCA again contacted the City of Rainbow City and officially requested that they be allowed to have a day camp during, essentially, two months of the summer 2002.  A charge would be made by the YMCA for the day camp, and the day camp would officially be operated on property that was owned by the City of Rainbow City and was utilized for general recreational purposes.





	The program operated for approximately two months and one week and was deemed to have been a success by the citizens and the citi�zens’ children who participated in the program.





	The city viewed the program as a program that would have been offered by the city were the city able to financially develop its recreational program.  No charge was made by the City of Rainbow City for the use of the real estate tem�porarily utilized by the YMCA.





	The City of Rainbow City, on January 6, 2003, received a request from a for-profit corpo�ration known as Fitness Plus.  The corporation does business within the City of Rainbow City and operates a general health and fitness program that utilizes weights, machines, and a swimming pool, along with other activities.  The owners of Fitness Plus are planning a basketball league and wanted to officially use the Rainbow City Rec�reation Center basketball court two nights per week.  The request further noted that the activity would be a supervised activity for young people in Rainbow City. The January 6, 2003, request did not indicate whether there would be a finan�cial charge made by it to the individuals partici�pating in the basketball league.





	Previously to the last eight months, the City of Rainbow City has not allowed for-profit entities to utilize city property for meetings, etc.  There might have been an occasion or two where this has occurred, although the city would have charged for the use of the meeting facilities in such events.





	A municipality may, by ordinance, lease any of its real property not needed for public or municipal purposes.  Ala. Code § 11-47-21 (1992).  Section 94 of the Constitution of Alabama, as amended by Amendment 558, prohibits a municipality from granting money or other thing of value in aid of a private person, association, or corporation.  Ala. Const. art. IV, § 94; Ala. Const. amend. 558.  The Supreme Court of Alabama, how�ever, has determined that section 94, as amended, is not violated when the money or thing of value of a governmental entity is appropriated for the public.  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (1994).  The Court stated, in Slawson, as follows:





In Opinion of the Justices No. 269, 384 So.2d 1051, this Court was asked whether the appropriation of state funds to nonstate agencies and organizations was for a "public purpose" and, thus, did not violate §§ 93 and 94 of our constitution. . . .  [G]enerally speaking, a public purpose “has for its objective the promotion of public health, safety, morals, security, prosper�ity, contentment, and the general welfare of the community.” 384 So.2d at 1053 (citations omit�ted).





 "The paramount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit. . . .  The trend among the modern courts is to give the term 'public purpose' a broad expansive definition."





 Id.  “[T]he question of whether or not an appro�priation was for a public purpose [is] largely within the legislative domain rather than within the domain of the courts.”





Slawson, 631 So. 2d at 956 (Ala. 1994).  





The City of Rainbow City may lease municipal property to a for–profit corporation at no charge only if a public purpose is served.  See Opinion to Honorable Clifton P. Knight, Mayor, City of Hartselle, dated May 24, 2001, A.G. 2001-187.  It makes no difference whether the corpo�ration charges the patrons for its service.  The city council must deter�mine if a public purpose is to be served by the for-profit corporation in leasing the municipal property.  Knight at 3.  Any contract or lease between the for-profit corporation and the city under these terms should set out the public benefits and consideration to be received.








CONCLUSION





	The City of Rainbow City may lease municipal property to a for–profit or a nonprofit corporation at no charge only if a public purpose is served.  It makes no difference whether the corporation charges the patrons for its service.  The city council must determine if a public pur�pose is to be served by the for-profit or nonprofit corporation in leasing the municipal property.








QUESTION 3





	Is it permissible for not-for-profit corpora�tions, such as the YMCA, to utilize city property without charge to the corporation, whether or not charges are made to the participants involved in recreational activities?








FACTS, ANALYSIS, AND CONCLUSION





	The laws, discussion, and conclusions set out in answer to Ques�tions 1 and 2 are likewise applicable to Question 3.  It makes no differ�ence if the city is leasing property to a nonprofit corporation or a for-profit corporation.  See opinions Honorable William T. Musgrove, Jr., City Attorney, City of Florence, dated January 25, 2000, A.G. 2000-071, and to Honorable George H. Howell, Attorney, City of Prattville, dated March 11, 1998, A.G. 98-00111.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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