�Honorable Jimmy C. Lunsford

Mayor, City of Troy

Post Office Box 549

Troy, Alabama 36081



Industrial Development - Incentives - Constitutional Section 93 - Constitutional Section 94 – Pike County



The City of Troy may contract to provide $2,000,000 in cash to a foreign corporation over a five-year period if the municipality determines a public purpose is served.  The contract between the City of Troy and the foreign corporation should specify the consideration and the public benefit to be received.



The City of Troy may contract to provide a $2,000,000 training allowance to a foreign corporation for a five-year period if the city determines a public purpose is served.



The City of Troy may enter into a no-cost lease for nominal consideration if title is not conveyed for a period of time and if the city determines that a public purpose is served. 



Dear Mayor Lunsford:



This opinion of the Attorney General is issued in response to your request on behalf of the City of Troy.





QUESTION I



May the City of Troy offer $2,000,000 cash over a period of five years to a Korean company?





FACTS AND ANALYSIS



You state in your opinion request that the City of Troy is in nego�tiation with suppliers for a Hyundai facility to be located in Montgomery County.  The supplier plans to invest approximately $50,000,000 in building(s) and equipment and to employ, over a period of three years, approximately 300 employees.



Section 94 of the Constitution of Alabama, as amended by Amend�ments 112 and 558, prohibits a municipality or county from expending public funds for the benefit of a private person, corporation, or associa�tion.  Ala. Const. art. IV, § 94; Ala. Const. amend 558.  Section 93 of the Constitution of Alabama, as amended by Amendments 1, 12, and 58, has a similar prohibition against the State of Alabama lending its credit or granting a thing of value to an individual, association, or corporation. Ala. Const. art. IV, § 93; Ala. Const. amend 58.



This Office has opined that a municipality may donate money or other thing of value to a private person, corporation, or association with�out violating section 94 of the Constitution if it is for the benefit of the general public and for a public purpose.  Opinion to Honorable Steven F. Schmitt, City Attorney for the City of Tallassee, dated March 22, 1999, A.G. No. 99-00150; see also Opinion to Honorable Kathy E. Sawyer, Commissioner of the Department of Mental Health and Mental Retarda�tion, dated July 17, 2002, A.G. No. 2002-285. This Office has previously opined that legislative bodies have broad discretion in determining whether an expenditure is for a public purpose.  Consequently, if the municipality's legislative body determines that there is a public purpose, that determination will be deemed conclusive unless it is clearly wrong.  Opin�ion to the Honorable Jeff Collier, Mayor, Town of Dauphin Island, dated March 31, 1999, A.G. No 99-00152.



	The Alabama Supreme Court has held that the language of sections 93 and 94 permits the granting of state funds by governmental entities for the benefit of an individual, association, or corporation when used for a public purpose.  The most recent consideration of the appropriateness of the granting of public funds to a private group or corporation is found at Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (1994).  The Court stated as follows: 



In Opinion of the Justices No. 269, 384 So. 2d 1051, this court was asked whether the appro�priation of state funds to nonstate agencies and organizations was for a “public purpose” and, thus, did not violate Sec�tions 93 and 94 of our constitution. . . .  Although, we were unable to give an advisory opinion because the question asked presented a mixed question of law and fact, we did provide guidelines as to what constituted a “public purpose.”  Quoting Clifford v. City of Chey�enne, 487 P. 2d 1325, 1329 (Wyo. 1971), we stated that, generally speaking, a public purpose “has for its objective, the promotion of public purpose, safety, morals, security, prosperity, contentment, and the gen�eral welfare of the community. . . .”



“The paramount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit. . . .  The trend among the modern courts is to give the term ‘public purpose’ a broad expansive defini�tion. . . .”



“[T]he question of whether or not an appropria�tion was for a public purpose [is] largely within the legislative domain rather than within the domain of courts. . . .”



“The legislature has, to a great extent, the right to determine the question and its determination is conclusive when it does not clearly appear to be wrong, assuming that we have a right to differ with them in their finding. . . .  Taken on its face, it is our duty to assume that the Legislature acted within constitutional limits and did not make a donation, when such construc�tion is not inconsistent with the recitals of the act.” 



Slawson, 631 So. 2d 953 at 956 (Ala. 1994).  Also see Bd. of Revenue & Road Comm’rs of Mobile County v. Puckett, 227 Ala. 374, 149 So. 850 (1933).



	The City of Troy may contract with a foreign corporation to provide $2,000,000 over a five-year period if the municipality determines a public pur�pose is served.  The courts must leave the determination as to adequate consid�eration “to the judgment of the City's duly elected officials.”  Ex parte City of Birmingham, 624 So. 2d 1018 (Ala. 1993), (citing Dothan Area Chamber of Commerce v. Shealy, 561 So.2d 515, 517 (Ala. 1990)).  The contract between the parties should specify the consideration and the public benefit.





CONCLUSION



The City of Troy may contract to provide $2,000,000 to a foreign corpo�ration if the municipality determines a public purpose is served.  The contract between the City of Troy and the foreign corporation should specify the consid�eration and the public benefit to be received.





QUESTION II



May the City of Troy offer $2,000,000 cash over a period of five years as a training allowance to a Korean company at no cost to the company without accounting to the city for how the money is spent?





FACTS, ANALYSIS, AND CONCLUSION



	The Supreme Court has determined that a public purpose has for it objec�tives the promotion of public health, safety, morals, security, pros�perity, con�tentment, and the general welfare of the community. Opinion of the Justices No. 269, 384 So. 2d 1051, 1053 (Ala. 1980), quoting Clifford v. City of Cheyenne, 587 P. 2d 1325, 1329 (Wyo. 1971).  



	This Office has previously determined that a governing body may expend public funds if it is determined that there is a public purpose involved.  Opinion to Donald R. Goetz Sr., Mayor, City of Jasper, dated April 10, 2000, A.G. No. 2000-121; Opinion to Jeff Collier, Mayor, Town of Dauphin Island, dated March 31, 1999, A.G. No. 99-00152; Opinion to Milton E. Barker Jr., Attorney for City of Adamsville, dated February 7, 2002, A.G. No. 2002-133.



The City of Troy may contract to provide a $2,000,000 training allowance to a foreign corporation for a five-year period if the city deter�mines a public purpose is served.  The City of Troy may require an ac�counting in the contract with the corporation.





QUESTION III



May the City of Troy offer forty acres of land with an estimated value of $600,000 to a Korean com�pany at no cost to the company if a zero-cost lease is used for a period of time with titled being conveyed in the future? 





FACTS AND ANALYSIS



	The foreign company plans to invest considerable funds in “build�ing and equipment” on the leased land providing additional employment for citizens in the community and area.  This Office has frequently held that sections 93 and 94, as amended, allow for the appropriation of public reve�nues, in the aid of an indi�vidual, when the appropriation is for a pub�lic purpose.  Generally, a city cannot lease, for private purposes, property that is already held for public use and that is being devoted to public use with�out specific statutory authority.  Alford v. City of Gadsden, 349 So. 2d. 1132 (Ala. 1977).  Any facilities on the leased property must be for public use or benefit.  Opinion to Thomas M. Galloway, Attorney, Dauphin Island Park and Beach Board, dated April 1, 1996, A.G. No. 96-00169. 



In an opinion to Jeff Collier, Mayor, Town of Dauphin Island, dated March 31, 1999, A.G. No. 99-00152, it was stated that, if the town deter�mines that the construction of an emergency sand berm on private beaches would serve a “public purpose,” the town may contribute public funds to pay fifteen percent of the costs incurred in erecting the berm without violating section 94 of the Constitution.  This Office has also determined in an opinion to William T. Musgrove, Jr., Attorney, City of Florence, dated January 25, 2000, A.G. No. 2000-071, that if the City Council of the City of Florence determines that a public purpose will be served, the city may appropriate funds to the Children's Museum of the Shoals, Inc., for the renovation of a building located on property leased on a long-term basis by the city, and the City of Florence may sublease the building to the Children's Museum for nominal consideration.  



In an opinion to Honorable Steven F. Schmitt, City Attorney, City of Tallassee, dated March 22, 1999, A.G. No. 99-00150, it was determined that a city may convey real property to an industrial development board for immediate resale at less than fair market value without violating sec�tion 94 of the Consti�tution, if it is determined that a public purpose will be served.  The City of Troy may enter into a no-cost lease containing nominal consideration if it determines that a public purpose is served.





CONCLUSION



The City of Troy may enter into a no-cost lease with a foreign cor�poration for nominal consideration if title is not conveyed for a period of time and if the city determines that a public purpose is served.



	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts. 



Sincerely,



BILL PRYOR

Attorney General

By:







CAROL JEAN SMITH

Chief, Opinions Division

BP/AWN/

90322v1/48977















February 21, 2003



Honorable Jimmy C. Lunsford
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