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Honorable Donal Campbell, Commissioner


Alabama Department of Corrections


1400 Lloyd Street


Montgomery, Alabama  36107 





Prisons and Prisoners – Private Institutions – Corrections Department – Contracts





Alabama law does not preclude contracting to use out-of-state prison facilities to incarcerate part of the State’s prison population.  The United States Supreme Court has held that transferring inmates to out-of-state facilities does not, in and of itself, violate the Due Process Clause of the Fourteenth Amendment.  Other courts have similarly concluded that transferring inmates to out-of-state facilities is not otherwise unconstitutional.





Dear Commissioner Campbell:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Department of Corrections. 








QUESTION





	Is there any constitutional, statutory, or other legal impediment that would preclude con�tracting to use out-of-state prison facilities to incarcerate part of Alabama’s prison population?








FACTS AND ANALYSIS





	The Department of Corrections is exploring available options to alleviate crowding in the State’s prisons.  One such option available to the State is using out-of-state prison facilities to incarcerate part of Ala�bama’s prison population, either in another state’s facilities or in private facili�ties.





	The State of Alabama is a party to the Interstate Corrections Com�pact (the “Compact” or “ICC”).  Sections 14-13-1 through 14-13-3 of the Code of Ala�bama authorize the Department of Corrections to enter into contracts with other states that have legally joined into the Interstate Cor�rections Compact, as con�tained in section 14-13-2 of the Code, for the purpose of incarcerating inmates in another state’s facilities.  ALA. CODE § 14-13-3 (1995).  Under the Com�pact, a “sending state” may con�tract with a “receiving state” to incarcerate inmates in “institutions.”  “Institution” is defined in the Compact as “any penal or correctional facility, including but not limited to a facility for the mentally ill or mentally defective, in which inmates defined in (4) above may lawfully be confined.”   ALA. CODE § 14-13-2 (1995).





	The Compact does not, however, limit the ability of a sending state to contract with private correctional facilities in another state.  State and federal courts have held that the Interstate Corrections Compact does not govern con�tracts between a state and a private correctional facility.  In Slater v. McKinna, 997 P.2d 1196 (Colo. 2000), the Supreme Court of Colorado held that the Inter�state Corrections Compact does not apply to private correctional facilities.  Id. at 1198–99 (“the ICC . . . appl[ies] to inmate transfers to state facilities”).  In another Colorado case, the United States Court of Appeals for the Tenth Circuit similarly held that the Com�pact “governs agreements between the State of Colo�rado and other States, not private entities.” Misenar v. McKinna, 210 F.3d 390, 2000 WL 313564, at *1 (10th Cir. Mar. 28, 2000) (unpublished decision) (emphasis added); see also Hertz v. State, 22 P.3d 895, 900 (Alaska 2001) (ICC “do[es] not bind private prisons”).  Thus, any contract with a private cor�rec�tional facility outside the State of Alabama would not be governed by the Com�pact.





	This Office can find nothing in Alabama law that would prohibit contract�ing with a private correctional facility in another state to incar�cerate Alabama inmates.  For example, when an inmate is ready to be transferred from a county jail to the Department of Corrections, section 14-3-30(a) of the Code states that “the department shall direct where the inmate shall be taken for confinement or hard labor.”  ALA. CODE § 14-3-30(a) (1995).  This section does not require that the inmate “shall be taken for confinement” to a facility operated by the Department of Cor�rections; it leaves open the possibility of transfer to a private facility.





	Similarly, section 15-18-1 of the Code limits legal punishments (other than removal from office and disqualification to hold office) to “fines, hard labor for the county, imprisonment in the county jail, impris�onment in the peni�tentiary, which includes hard labor for the state, and death by electrocution.”  ALA. CODE § 15-18-1(a) (1995).  This section provides for “imprisonment in the penitentiary,” which is distinguished from imprisonment in a county jail.  This section does not, however, limit imprisonment to the state-owned and 


-operated penitentiary.  Thus, this section also does not foreclose contracting 


to use private prison facilities.





	The authority to enter into contracts with private correctional facili�ties is also inherent in the responsibility of the Department of Corrections “for admin�istering and exercising direct and effective control over penal and corrections institutions throughout this state.”  ALA. CODE § 14-1-1.2 (1995).  The Department has a duty “[t]o manage, supervise and con�trol all penal and cor�rectional institutions.”  ALA. CODE § 14-1-8(a)(1) (1995).  It must also prom�ulgate rules and regulations “necessary to hy�giene, sanitation, cleanliness, healthfulness, feeding of prisoners, man�agement and security of all pris�ons. . . .” ALA. CODE § 14-1-8(a)(6) (1995).  State statutes further prohibit confining inmates in “barracks, cells or compartments pronounced by the [Department] of Corrections to be unhealthy or unfit for his accommodation.”  ALA. CODE § 14-3-50 (1995).  It is well known that severe overcrowding may result in unsani�tary and unsafe conditions in a prison.  If, to avoid such con�ditions in the State’s prisons, the Department finds that it is necessary to con�tract with a private facility to incarcerate an excess number of inmates, the Depart�ment has the authority under state law to do so.





	The conclusion that the Department of Corrections has the authority to contract with private facilities to incarcerate an excess number of in�mates is consistent with prior opinions of this Office.  In an opinion to the Honorable Iva Nelson, City Clerk, City of Gadsden, dated June 5, 2002, A.G. No. 2002-248, this Office opined “that cities possess the authority to contract with a private firm for the operation of jails.”  Id. at 5.  Relying on a still earlier opinion to the Honorable Edmund M. Sexton, Sr., Tus�caloosa County Sheriff, dated November 10, 1992, A.G. No. 93-00055, this Office noted that “[t]his power was deemed to arise from the provi�sions of state law that obligate municipalities to establish and operate jails.”  Id. (citing ALA. CODE § 11-47-7 (1992)).  At least one other state’s supreme court has similarly concluded that its commis�sioner of corrections had the implicit authority to contract with an out-of-state county jail to incarcerate state inmates because that authority “was well within the powers reasonably and necessarily implied by the Commis�sioner’s funda�mental obligation to maintain prison safety and order, and the Commissioner’s express and unfettered statutory authority to desig�nate, assign and transfer inmates.”  Daye v. State, 769 A.2d 630, 634 (Vt. 2000).





	Contracting to utilize private, out-of-state prison facilities is not to be confused with the long-abandoned and outlawed system of “convict leas�ing.”  See ALA. CODE § 14-5-2 (1995).  With convict leasing, “[c]onvicts were ‘let out by contract’ or ‘leased’ to private employers who often treated them with extreme brutality.”  Wash. Water Jet Workers Ass’n v. Yarbrough, 61 P.3d 309, 311 (Wash. 2003).  In the late 19th and early 20th century, Alabama leased state convicts to private coal mines and tur�pentine and lumber camps in the State as a source of revenue for the Cor�rections Department.  In 1919, however, Governor Kilby criticized the system as:





a relic of barbarism, a species of human slavery, a crime against humanity. . . .  A sentence to hard labor should not impliedly include a depri�vation of nourish�ment, an absence of God’s sunlight, the breaking of bones, the maiming of limbs, the disfigurement of per�sons, the loss of life itself.  Lessees [i.e., private com�panies] should not have the authority after jury and judges have acted, to add punishment which no court in the first instance would have imposed.





Thomas E. Kilby, Governor’s Message, 1919 Ala. Gen. Acts LXX, LXXXIV (quoting “report of a committee of the Legislature of 1915”).  The Legislature responded by abolishing the State’s practice of leasing convicts to private com�panies as labor by 1927.  See ALA. CODE § 3710 (1923) (convict leasing out�lawed effective March 31, 1927); ALA. CODE § 14-5-2 (1995).





	Contracting to use a private prison facility is quite different from the sys�tem of convict leasing prohibited by section 14-5-2 of the Code of Alabama.  The proposal raised by your question would involve the State paying a private company to obtain additional prison space needed to incarcerate state inmates.  Convict leasing, on the other hand, entailed private companies paying the State to use state convicts as cheap labor under frequently horrific conditions.  Sec�tion 14-5-2 forbids this latter abusive system.  It does not prevent the State from contracting with a pri�vate company for additional prison space to provide improved conditions for state inmates.





	Contracting with a private correctional facility for additional prison space also would not violate section 14-1-1.2 of the Code of Alabama.  That provision states, in relevant part, as follows:





An institution over which the department exer�cises control may not be leased, transferred, or placed under the supervision or management of any nongovernmental entity without first obtain�ing the consent of the Legis�lature through the passage of legislation by a majority vote of the membership of each house.





ALA. CODE § 14-1-1.2 (Supp. 2002).  Your question does not propose leasing or transferring a state prison facility to any nongovernmental entity, nor hiring a nongovernmental entity to supervise or manage one of the State’s own prisons.  Thus, section 14-1-1.2 is not applicable to your question.





	The question remains whether the Department of Corrections would lose jurisdiction over inmates transferred to a private facility outside the State of Alabama.  “It is a popular myth among prisoners that a state’s authority over a prisoner ends at the state’s geographical border.”  Koos v. Holm, 204 F. Supp. 2d 1099, 1103 (W.D. Tenn. 2002).  It does not.  Courts have held that “criminal jurisdiction over a state’s inhabitants remains with the respective states and ter�ritories under whose jurisdiction the prisoners were originally sentenced.”  Blango v. Thornburgh, 942 F.2d 1487, 1490 (10th Cir. 1991).  “Arguments that the convicting state loses jurisdiction over its prisoners when it sends them beyond its borders, or unconstitutionally extends its sovereignty by contracting for them to be housed in another state, have . . . been rejected” by state and fed�eral courts.  State v. Lankford, 51 S.W.3d 212, 219 (Tenn. App. 2001), cert. denied, 534 U.S. 1134 (2002).





	Because the State of Alabama is statutorily authorized to transfer prison�ers to another state for incarceration, we must also consider the constitutional issues raised by these transfers.  Courts have addressed several constitutional claims that may arise out of interstate transfers.  The family of a Wisconsin inmate who was transferred to an out-of-state prison brought Eighth, Ninth, and Fourteenth Amendment claims.  Froehlich v. Wisconsin, 196 F.3d 800 (7th Cir. 1999).  With respect to the family members’ Eighth Amendment claim, the United States Court of Appeals held that “incidental infliction of hardship on a person not con�victed of a crime is not punishment within the meaning of the Eighth Amendment.”  Id. at 801; see also DeShaney v. Winnebago Co. Dep’t of Social Servs., 489 U.S. 189, 199 n.6 (1989); Ingraham v. Wright, 430 U.S. 651, 664, 667–68, 671 n.40 (1977); Hutchinson v. Spink, 126 F.3d 895, 901 (7th Cir. 1997). 





	The court of appeals also addressed the Ninth Amendment claim and held that the “Ninth Amendment is a rule of interpretation rather than a source of rights.”  Froehlich, 196 F.3d at 801; see also Quilici v. Vil�lage of Morton Grove, 695 F.2d 261, 271 (7th Cir. 1982); Vega-Rodriguez v. Puerto Rico Tel. Co., 110 F.3d 174, 182 (1st Cir. 1997); San Diego Co. Gun Rights Comm. v. Reno, 98 F.3d 1121, 1125 (9th Cir. 1996).  The pur�pose of the Ninth Amendment “is to make clear that the enumeration of specific rights in the Bill of Rights is not intended . . . to deny the exis�tence of unenumerated rights.”  Froehlich, 196 F.3d at 801; see Gibson v. Matthews, 926 F.2d 532, 537 (6th Cir. 1991).  Because the Ninth Amend�ment is not a source of rights, the Froehlich Plaintiffs had no claim against the State under the Ninth Amendment.





	With respect to the Due Process Clause of the Fourteenth Amend�ment, the Supreme Court has held that “an interstate prison transfer . . . does not deprive an inmate of any liberty interest protected by the Due Process Clause in and of itself.”  Olim v. Wakinekona, 461 U.S. 238, 248 (1983).  The constitution and federal law likewise do not, per se, prohibit interstate transfers.  Claypool v. McKinna, 3 Fed. Appx. 750, 751 (10th Cir. 2001); see Montez v. McKinna, 208 F.3d 862, 865–66 (10th Cir. 2000).  The federal courts have also held that there is no federal constitu�tional right to incarceration in any particular prison.  Id. at 866; see Rael v. Williams, 223 F.3d 1153, 1154 (10th Cir. 2000) (fact that a state prison inmate is transferred to, or must reside in, a privately operated prison does not raise a federal constitutional claim).  Additionally, the United States Supreme Court held that it is neither unreasonable nor unusual for an inmate to serve practically his entire sentence in a state other than the one in which he was convicted and sentenced, or to be transferred to an out-of-state prison after serving a portion of his sentence in his home state.  Olim, 461 U.S. at 247.








CONCLUSION





	Alabama law does not preclude contracting to use out-of-state prison facilities to incarcerate part of the State’s prison population.  The United States Supreme Court has held that transferring inmates to out-of-state facilities does not, in and of itself, violate the Due Process Clause of the Fourteenth Amend�ment.  Other courts have similarly concluded that transferring inmates to out-of-state facilities is not otherwise unconstitu�tional.


 


	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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