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A utility rate for unbundled natural gas transportation based on the cost of providing the service, if published in the newspaper and available to all eligible customers, is permissible under Alabama law.





Dear Mr. Swearingen:





	This opinion of the Attorney General is issued in response to your request on behalf of the Wilcox County Gas District.








QUESTION





Whether the Wilcox County Gas District may legally transport natural gas through its gas lines to a customer of the district at cost.








FACTS AND ANALYSIS





The Wilcox County Gas District is incorporated under Act 51-762, now codified as sections 11-50-390 through 11-50-417 of the Code of Alabama.  A gas district incorporated as a public corporation under these provisions may legally transport natural gas to its customers.  Ala. Code § 11-50-396(11) (1992).





The more specific question presented is whether a public corpora�tion may transport gas to a customer at a rate that includes the costs of providing the service to the customer but does not include a profit for the corporation.  The opinion request does not define cost and, for purposes of this analysis, cost means the total economic outlay incurred by the cor�poration in providing the service, including, but not limited, to individual, common, and historical costs.  Further, this opinion assumes that no indi�vidual or customer class will subsidize or contribute financially, through rates or otherwise, to support the transportation of natural gas to the pro�posed customer.





The Wilcox County Gas District has statutory authority to establish a specific rate for gas transportation.  Section 11-50-396(12) of the Code of Alabama empowers a public corporation “[t]o establish rates and charges for its gas and gas services and to alter such rates and charges by resolution, which resolution shall be published in some newspaper of gen�eral circulation in the district. . . .”  Ala. Code § 11-50-396(12) (1992).  If the board of directors of the district decides to establish a specific rate for transportation of natural gas based on the cost of the transportation, the board must publish a resolution to that effect in the newspaper.





The Legislature has not provided any statutory guidelines on setting utility rates.  The courts have addressed rate setting by holding that an Alabama public corporation providing utility services must establish util�ity rates that are reasonable and nondiscriminatory.  See, e.g., Water and Wastewater Bd. of Madison v. Anderson, 2002 WL 31002887, *8 (Ala. 2002); Andalusia v. Southeast Ala. Gas Dist., 261 Ala. 297, 302, 74 So. 2d 479, 483 (1954).  The Alabama Supreme Court has held that the “test of a reasonable, equitable, or uni�form rate is . . . whether it applies alike to all whom it serves.”  Campbell v. Water Works and Sanitary Sewer Bd., 270 Ala. 33, 38, 115 So. 2d 519, 524 (1959).  The Supreme Court has recognized “that there are classifications and ‘dis�criminations’ that are reasonable, and, therefore, can serve as legitimate bases for different rates.”  Water Works Bd. v. Barnes, 448 So. 2d 296, 299-300 (Ala. 1983).





The transaction proposed in the opinion request is only for the un�bundled transportation of natural gas.  Because most customers purchase the commodity and the transportation service together, only a limited number of customers would use sufficient volumes of gas to justify un�bundling the commodity from the transportation service.  A specific rate for the class of customers who need to purchase only unbundled gas transportation would be commercially reasonable and would be permissi�ble as long as the rate for unbundled transportation were offered to other similarly situated customers and other rate-making procedures were fol�lowed.





Setting utility rates based on the costs of providing utility services is almost a universal rate-setting concept.  Utility services, for the most part, are for essential services provided by a monopoly provider.  Cus�tomers have no choice but to purchase service from the utility provider, and the utility must sell its service to any customer who chooses to pur�chase the service.  Rates for utility services are set at amounts that ensure that the utility will recover its costs and allow the utility to perform its duties to the public.





Private corporations are entitled to rates that provide for cost recovery and also compensate the utility for providing the service.  This additional payment to a private utility is a specific right of a private util�ity to earn a fair net return on the reasonable value of its property devoted to public service or to receive fair, just, and reasonable compensation for its services.  Ala. Code § 37-1-80(a) to (b) (1992).





The Alabama Legislature does not provide a similar right for public corporations to earn a profit or other compensation for providing util�ity services to the public.  Absent a right to earn a fair net return on the reasonable value of property devoted to public service or any other type of compensation for providing utility services, cost recovery may be the only basis for setting rates.  See Ala. Code §§ 11-50-396(12) to (13), 11-50-407(a) to (b), 11-50-409 to -410(2), 11-50-411 (1992).  In fact, section 11-50-411 requires that any profit, qualifying as net income under the statute, be distributed to member municipalities in proportion to the amount of gas sold to or within each municipality. Ala. Code § 11-50-411 (1992).  There is no statutory basis for a public corporation gas dis�trict to retain any funds other than those needed to fulfill its corporate function.  Because there is no basis for a public corporation to earn a profit or retain net income, it is reasonable to conclude that a public cor�poration gas district’s rates are restricted to cost recovery. 








CONCLUSION





A utility rate for unbundled natural gas transportation based on the cost of providing the service, if published in the newspaper and available to all eligible customers, is permissible under Alabama law.








	I hope this sufficiently answers your question.  If this Office may be of further assistance, please do not hesitate to contact Carol Jean Smith of my staff.





						Sincerely,





						BILL PRYOR


						Attorney General


						By:


�


						CAROL JEAN SMITH


						Chief, Opinions Division
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