January 28, 2003


SEE OPINION ISSUED TO HONORABLE TOMMY FLOWERS, DIRECTOR, STATE PERSONNEL DEPARTMENT, DATED JUNE 14, 2005, A.G. NO. 2005-148 AT 3 (State Employees’ Insurance Board is a public corporation exempt from Legislative Contract Review Oversight Committee).
Honorable William L. Ashmore
Executive Director

State Employees’ Insurance Board

201 Monroe Street, Suite 500

Montgomery, AL 36104

Competitive Bid Law – State Employees’ Insurance Board – 
Contract Review Oversight Committee

Contracts for audit services do not fall within the competitive bidding procedure specified by section 36-29-6 of the Code of Alabama, but are professional services that must be procured in accordance with section 41-16-72(4) of the Code and are subject to review by the Contract Review Permanent Legislative Oversight Committee as required by section 29-2-41 of the Code.

Dear Mr. Ashmore:


This opinion of the Attorney General is issued in response to your request on behalf of the State Employees’ Insurance Board.

QUESTION

Based on the State Employees’ Insurance Board’s enabling legislation (section 36-29-1, et seq., Code of Alabama), does section 41-16-21 of the Code apply to contracts let by competitive bid by the State Employees’ Insurance Board for services necessary to administer the State Employees’ Health Insurance Plan and, therefore, preclude the SEIB from submitting contracts awarded as a result of its bid process to the Con​tract Oversight Committee?  If no, does the SEIB’s bid process meet the legal requirements of the term “let by competitive bid” as set forth in the Code of Alabama and, therefore, preclude the SEIB from submitting contracts awarded as a result of this bid process to the Contract Over​sight Committee?

FACTS AND ANALYSIS


In your letter requesting this opinion, you provided the following information:

Pursuant to section 36-29-6 of the Code of Alabama, the State Employees’ Insurance Board (“SEIB”) is authorized to execute contracts to provide benefits to its members (see Attorney General’s Opinion 89-00083).  In order to ensure that benefits are administered in a cost-efficient manner, audit services are required on a yearly basis.

In June of 2002, the SEIB submitted a set of specifications for audit services to 19 vendors from a list furnished by State Purchasing.  Of the 19 vendors, two met the specifications and sub​mitted a price quote:  Jackson Thornton & Com​pany, P.C., and Wilson, Price, Barranco, Blankenship & Billingsley, P.C., both of Mont​gomery.

In August of 2002, the SEIB accepted the lowest bid submitted by Wilson, Price, Barranco, Blankenship & Billingsley, P.C. A contract was signed by the parties and submitted to the Gover​nor and Finance Director for approval.  Both the Governor and the Finance Director approved and signed the contract.

The contract was then submitted to the State Comptroller and subsequently returned with a notation that it needed to be reviewed by the Contract Review Oversight Committee.  In response to our request for clarification, State Comptroller Bob Childree advised that he was unsure as to whether the SEIB’s bid process met the legal requirements of the term “let by com​petitive bid” as set forth in the Code of Alabama.

Section 36-29-6 of the Code grants the SEIB the authority to execute contracts and to conduct its own bid process for services neces​sary to administer the health plan.  Accordingly, it is the position of the SEIB that section 41-16-21 of the Code does not apply to any bid process conducted by the SEIB for services necessary to administer the health plan (such as the audit ser​vices now in question) and would, therefore, not be subject to review by the Contract Review Oversight Committee.  The SEIB further believes that, even if section 41-16-21 applies to contracts let by the SEIB through its bid process, such bid process meets the legal requirements of the term “let by competitive bid” as set forth in the Code of Alabama and is not subject to review by the Contract Review Oversight Committee.


The issues you raise require the analysis of several interrelated stat​utes that govern the process of letting public contracts by state agencies in general and the SEIB in particular.  The first statute you mention, sec​tion 36-29-6 of the Code of Alabama, governs the letting of contracts by the SEIB “to provide the benefits under the plan of health insurance cov​erage” provided under SEIB’s enabling law (section 36-29-6(a)of the Code).  That same statute further provides that a competitive bidding process be conducted for such contracts with “all qualified insurers who may wish to offer plans for the health insurance coverage desired.”  Ala. Code § 36-29-6(b) (2001).  It appears, therefore, that the requirements and procedures provided for in section 36-29-6 apply to contracts between the SEIB and health insurance providers.  Your opinion request states that the contract in question pertains to audit services and not health insurance coverage so the procurement of audit services would be controlled by other statutes.


You also refer to section 41-16-21 of the Code of Alabama.  That statute lists specific exceptions to the competitive bidding law applicable to state agencies, including SEIB.  It does not contain any specific refer​ence to SEIB contracts nor does it define the term “let by competitive bid.”


In 2001, the Legislature enacted Act No. 2001-956 (codified at sec​tion 41-16-70, et seq., of the Code) which, among other things, estab​lished a competitive solicitation process for the procurement of profes​sional services by state agencies.  Professional services remain exempt from the requirement of competitive bidding under section 41-16-20, et seq.; in fact, the specific competitive bidding exemption for professional services appears at section 41-16-21(a) of the Code.  Audit services per​formed by certified public accounting firms such as Wilson, Price, Barranco, Blankenship & Billingsley, P.C., are professional services, the procurement of which is subject to the competitive solicitation require​ment of section 41-16-72(4).  Ala. Code § 41-16-72(4) (Supp. 2002).
Section 41-16-79 provides that “[a]ll contracts which are subject to the requirements of section 29-2-41 shall remain subject to that section and shall first be reviewed by the Contract Review Legislative Oversight Committee.”  Ala. Code § 41-16-79 (Supp. 2002).  Section 29-2-41 requires that all professional services contracts paid by state warrant be reviewed by the Committee.  Ala. Code § 29-2-41 (1998).
One of the types of contracts that are expressly exempt from review by the Legislative Committee is “contracts let by competitive bid.” Ala. Code § 29-2-41.3(2) (1998).  To fall within this exception, it is the opin​ion of this Office that the subject contract be procured either through the Division of Purchasing of the Department of Finance or by a state agency that possesses the statutory authority to purchase goods and services for itself (such as the Department of Mental Health and Mental Retardation).  Further, all of the formalities prescribed for competitive bidding in sec​tion 41-16-20, et seq., must be strictly followed.

This opinion is not in conflict with the opinion to Honorable Fred E. Zeigler, Director, State Employees’ Insurance Board, dated December 15, 1988, A. G. No. 89-00083, because the law relating to the procurement of professional services has changed since that opinion was issued.  At the time of that opinion, a state agency could enter into a pro​fessional services contract with any vendor without conducting any type of solicitation process.  That opinion did not address the review of such contracts by the Legislative Review Oversight Committee.

CONCLUSION

Based upon the foregoing and the information you provided, the professional services contract entered into by the SEIB and Wilson, Price, Barranco, Blankenship & Billingsley, P.C., is a professional services contract not covered by section 36-29-6 of the Code of Alabama, but is subject to the competitive solicitation requirements of section 41-16-72 of the Code and is also subject to review by the Contract Review Permanent Legislative Oversight Committee pursuant to section 29-2-41 of the Code.  The contract does not fall within the competitive bidding exception of section 29-2-41.3(2) of the Code because the solicitation was not con​ducted by the Division of Purchasing under section 41-16-20, et seq., and the SEIB is not otherwise authorized to purchase goods and services directly.   It further appears that the solicitation of the contract does, in fact, comply with the requirements of section 41-16-72 and that no further action is required in that regard.  In order for the Comptroller to lawfully issue a state warrant based upon that contract, however, it must be sub​mitted to the Legislative Review Oversight Committee for review.

I hope this opinion answers your questions.  If this Office can be of further assistance, please do not hesitate to contact Carol Jean Smith of my staff.






Sincerely,






RICHARD F. ALLEN





Chief Deputy Attorney General






By:
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CAROL JEAN SMITH






Chief, Opinions Division
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