�Honorable B. Boozer Downs, Jr.

Attorney for Town of Woodstock

Downs & Berg, L.L.P.

Post Office Box 65

Woodstock, Alabama  35188



Municipalities – Mayors – Resignations – Bibb County



An unconditional resignation of a public office is effective immediately, cannot be withdrawn, and need not be accepted to be effective.



Dear Mr. Downs:



	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Woodstock.





QUESTION



	Whether the delivery of an unconditional res�ignation by the mayor terminated the mayor’s term of office and created a vacancy in the office of mayor?





FACTS AND ANALYSIS



	Your request provides that on December 3, 2002, Mayor Albert Hutchins had delivered to the city council his unconditional resignation of the office of mayor.  The resignation was not postdated and was not contingent.  On Decem�ber 4, 2002, Hutchins turned in his office keys and town credit card and cleaned out his office.  Also, on December 4, 2002, the president pro-tem of the town council asked Hutchins to reconsider his resignation, and Hutchins declined.  On or about December 16, 2002, Hutchins came to the next regular meeting of the council and wanted to resume his office.  He presented a letter withdrawing his resignation.



	This Office has previously discussed the procedure for processing res�ignations of municipal officers and the effective dates of those resignations.  Opinion to Honorable Roger Sharp, Mayor, Town of Valley Head, dated March 14, 1983, A.G. No. 83-00231.  That opinion relied upon several Alabama Supreme Court decisions that are discussed below.  When a public official transmits an unconditional resignation, and he intends that it reach the authority entitled to receive it, his resignation is effective at that point.  State v. Fitts, 49 Ala. 402 (1873).  The resignation cannot be withdrawn, and it is immaterial that the resignation has not been accepted.  State v. Fowler, 160 Ala. 186, 48 So. 985 (1909).  A prospective resignation, however, may be withdrawn at any time prior to its acceptance or its effective date.  McCluskey v. Lansdell, 571 So. 2d 312 (Ala. Civ. App. 1990).



	In your case, it is clear that Hutchins did not make his resignation pro�spective.  It was to take effect immediately, and therefore, it could not be with�drawn.  Thus, a vacancy was created in the office of mayor.  Vacancies in cities of less than 12,000 inhabitants shall be filled by the city council.  Ala. Code § 11-43-42(b) (1989).  The city council may fill the vacancy with one of its members or from the qualified electors of the city.  Id. 





CONCLUSION



	An unconditional resignation of a public office is effective immediately, cannot be withdrawn, and need not be accepted to be effective.



	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.



Sincerely,



BILL PRYOR

Attorney General

By:

�

CAROL JEAN SMITH

Chief, Opinions Division
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