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�
Honorable Riley Boykin Smith, Commissioner


Department of Conservation and Natural Resources


Post Office Box 301450


Montgomery, Alabama 36130-1450





Alabama State Parks System Improvement Corporation - Conservation and Natural Resources – Conservation Department – Bonds - Funds





Transferring funds from the Alabama State Parks System Improvement Corporation (“Improvement Corporation”) to the Tom Bevill Reservoir Management Area Authority (“Reservoir Authority”) as a grant exceeds the Improvement Corporation’s authority.





Transferring funds from the Improvement Corporation to the Reservoir Authority by contract constitutes an extension of the state’s credit to the Reservoir Authority that violates the Constitution of Alabama and is not permissible.





Regardless of which vehicle is chosen, before funds are transferred to the Reservoir Authority, the members of the Improvement Corporation must use due diligence to satisfy themselves that the conditions of Amendment 617 can and will be met.





If a lake is acquired or constructed, Amendment 617 contemplates that the acquisition or construction will be done by the Department of Conservation and Natural Resources.


Dear Commissioner Smith:





	This opinion of the Attorney General is issued in response to your request on behalf of the Department of Conservation and Natural Resources.





QUESTION ONE





	May the Alabama State Parks System Improvement Corporation (“the Improvement Corporation”) transfer six million dollars ($6,000,000) to the Tom Bevill Reservoir Management Area Authority prior to the establishment of any state park in the area, prior to the acquisition of any land for the reservoir or the six hundred foot setback required by Amendment 617, without any feasibility study for the sale of water?





FACTS AND ANALYSIS





	In your letter of request, you provide the following facts:





	As Commissioner of the Department of Conservation and Natural Resources (“the Department”), I am vice-president of the Alabama State Parks System Improvement Corporation pursuant to the provisions of section 9-14A-4 of the Code of Alabama.  The Improvement Corporation is considering the transfer of six million dollars ($6,000,000) of the proceeds from the sale of bonds under Amendment 617 to the Constitution of Alabama to the Fayette Tom Bevill Reservoir Management Area Authority to be used toward the cost of acquiring property and constructing the Tom Bevill Reservoir.  This proposed reservoir is designed to provide a source of water for the reservoir area, and because of the requirements of Amendment 617, the project is proposed to be operated as a state park.  At this point, no land has been acquired, and a state park has not been established.





	Amendment 617 has a number of requirements relating to the acquisition or construction of lakes with the authorized bond proceeds.  My questions arise from the following language of the amendment:





     The bonds shall be direct general obligations of the state and the full faith and credit and taxing power of the state are hereby pledged to the prompt and faithful payment of the principal thereof and the interest thereon.  One hundred four million dollars ($104,000,000) of the bonds shall be issued for the state by the Alabama State Parks System Improvement Corporation pursuant to the appropriate resolutions adopted by the board of directors of the corporation and the proceeds thereof shall be appropriated and used exclusively for the purpose of paying the expenses incurred in the sale and issuance of the bonds and for payment of the costs of the acquisition, provision, construction, improvement, renovation, equipping, and maintenance of the state parks system; provided, any lake acquired and/or built with the proceeds thereof by the Department of Conservation and Natural Resources as a part of a state park must have a minimum buffer of six hundred (600) lateral feet between the shoreline and any private property.  In the event that the water from any said lake is sold, the cost thereof shall be equal to the periodic costs for that portion of the bond issue incurred by the Alabama State Parks System Improvement Corporation for said lake, and shall be repaid to the Department of Conservation and Natural Resources at the same rate as the debt service on said bond issue. 





Ala. Const. amend. 617 (emphasis added).





	Amendment 617 contemplates that any land acquired, or expenditures made, using the proceeds of this bond issue will be used to improve or enlarge the state parks system.  It further imposes conditions on the use of the bond proceeds for the acquisition or construction of a lake.  These conditions include the following:





	(1) a requirement that any lake acquired or built with the proceeds thereof by the Department of Conservation and Natural Resources as a part of a state park must have a minimum buffer of six hundred (600) lateral feet between the shoreline and any private property; and





	(2) a requirement that, in the event that the water from any said lake is sold, the cost thereof shall be equal to the periodic costs for that portion of the bond issue incurred by the Alabama State Parks System Improvement Corporation for said lake, and shall be repaid to the Department of Conservation and Natural Resources at the same rate as the debt service on said bond issue.





	The creation of the Reservoir Authority was authorized by Amendment 538 of the Constitution of Alabama.  Amendment 538 provides:





	Any provision of the Constitution of Alabama or amendments thereto to the contrary notwithstanding, the legislature by general or local law may provide for and authorize in Fayette County the incorporation of a public corporation as a political subdivision of the state to be named The Tom Bevill Reservoir Management Area Authority, for the development of that portion of North River in Fayette County and within the boundaries of The Tom Bevill Reservoir Management Area, its tributaries and watershed area, for the purposes of water conservation and supply, dam construction and reservoir development, for industrial development, flood control, navigation, irrigation, public recreation and related purposes.





Ala. Const. amend. 538.  The Legislature exercised this power with the enactment of a local law, Act 91-277, which was passed by the Legislature and was approved by the Governor on July 18, 1991.  Act 91-277 provided for creation and establishment of a public corporation called the Tom Bevill Reservoir Management Area Authority.





	Your letter does not specify the manner by which these funds are to be transferred.  There are, however, at least two ways by which the funds may be transferred – by a grant, by which the funds will be given to the Reservoir Authority, and the Reservoir Authority will deposit them with other funds it has control over, or by contract.  Each of these possible vehicles for affecting the transfer will be discussed below.





	Although there are state bodies that possess the power to make grants of their funds, the Improvement Corporation is not among them.  The Industrial Development Authority of the State of Alabama, for example, has the following statutory power:





(10) To make grants of money to counties, municipalities and local industrial development boards organized as public corporations in the state, or airport authorities organized as public corporations in this state pursuant to Chapter 3 of Title 4, or whether created by general, special or local law, or general acts of local application if such authority governs an airport operated by a county and at least one municipality therein jointly, for the purposes and subject to the terms and conditions set forth in Section 41-10-27 . . . .





Ala. Code § 41-10-26(10) (2000).  No such authority is given to the Improvement Corporation.  It is the well-settled law in Alabama that an administrative agency is purely a creature of statute and, as such, may only exercise those powers expressly conferred upon it by the Legislature. See Jefferson Co. v. Criminal Justice Info. Ctr., 620 So. 2d 651, 658 (Ala. 1993); Ethics Comm’n of the State of Alabama v. Deutsch, 494 So. 2d 606, 608 (Ala. 1986).  Under the well-established rules of statutory construction, where a statute enumerates certain things on which it is to operate, the statute must be construed to exclude all things not expressly mentioned. See Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985).  Where, as here, the Legislature has chosen not to give the Improvement Corporation the authority to make grants, it is the opinion of this Office that the Improvement Corporation may not do so.





	Another vehicle by which these funds might be transferred to the Reservoir Authority is by contract.  The Improvement Corporation and the Reservoir Authority could execute a contract whereby the Improvement Corporation agreed to transfer the funds to the Reservoir Authority and, in return, the Reservoir Authority agreed to use the funds to procure the land for a state park that would later be transferred back to the Department of Conservation and Natural Resources (“Department”) for operation as part of the state parks system.  Alabama’s Constitution, however, provides as follows:





The state shall not engage in works of internal improvement, nor lend money or its credit in aid as such, except as may be authorized by the Constitution of Alabama or amendments thereto; nor shall the state be interested in any private or corporate enterprise, or lend money or its credit to any individual, association, or corporation, except as may be expressly authorized by the Constitution of Alabama, or amendments thereto . . . .





Ala. Const. amend. 58.  The Alabama Supreme Court has recognized a "separate entity" doctrine, which, when applied to public corporations, removes them from the restrictions of Amendment 58 based on the legal theory that these public corporations are separate entities from the state. See Edmonson v. State Indus. Dev. Auth., 184 So. 2d 115 (Ala. 1966).  This reasoning, founded on the proposition that the entities’ bonds do not create an obligation or debt of the state because they are tied to a revenue stream and do not pledge the full faith and credit of the state, permits public corporations to incur debt without being subject to the limitations of the debt restrictions in the Constitution.  Id. at 117.





In this instance, however, the debt giving rise to the funds in the State Parks Improvement Fund is a constitutionally authorized debt of the State of Alabama, it being a general obligation debt.  Amendment 617 expressly provides as follows:





The State of Alabama is authorized to become indebted for the purpose of the acquisition, provision, construction, improvement, renovation, equipping, and maintenance of the state parks system, public historical sites, and public historical parks, and in evidence of the indebtedness so incurred to sell and issue bonds, in addition to all other bonds of the state, not exceeding one hundred ten million dollars ($110,000,000) in aggregate principal amount. The bonds shall be direct general obligations of the state and the full faith and credit and taxing power of the state are hereby pledged to the prompt and faithful payment of the principal thereof and the interest thereon.





Ala. Const. amend. 617 (emphasis added).  Because the public corporation did not incur the debt and is not responsible for its repayment, but the full faith and credit of the State of Alabama, as authorized in Amendment 617, is pledged to pay that debt, transferring these funds to the Reservoir Authority in advance of the state receiving value for its payments would be an unlawful extension of the state’s credit in violation of Amendment 58 of the Alabama Constitution.  It is, therefore, the opinion of this Office that such an arrangement is impermissible.





	The Improvement Corporation may be contemplating a different vehicle by which it might affect this transfer of funds.  If so, if the Improvement Corporation will provide a statement of facts to this Office, this Office will be pleased to review it and to opine regarding its legality.





	Regardless of which vehicle is chosen, it is the opinion of this Office that, before the Reservoir Authority expends the funds, the members of the Improvement Corporation must exercise due diligence to ensure that the conditions of Amendment 617 can and will be met.  The members of the Improvement Corporation voting for a transfer before satisfying themselves that the conditions that the Constitution places on any such transfer can be met could be held personally responsible for the repayment of funds if the conditions of Amendment 617 are ultimately not met.





CONCLUSION





	Transferring funds by the Improvement Corporation to the Reservoir Authority as a grant exceeds the Improvement Corporation’s authority.





	Transferring funds from the Improvement Corporation to the Reservoir Authority by contract constitutes an extension of the state’s credit to the Reservoir Authority that violates Amendment 58 of the Constitution of Alabama.





	Regardless of which vehicle is chosen, it is the opinion of this Office that, before the Reservoir Authority expends the funds, the members of the Improvement Corporation must exercise due diligence to ensure that the conditions of Amendment 617 can and will be met.  The members of the Improvement Corporation voting for a transfer before satisfying themselves that the conditions that the Constitution of Alabama places on any such transfer can be met could be held personally responsible for the repayment of funds if the conditions of Amendment 617 are ultimately not met.





QUESTION TWO





	Must the lake be acquired or built by the Department of Conservation and Natural Resources, or can the Alabama State Parks Improvement Authority transfer the $6,000,000 to the Tom Bevill Reservoir Management Area Authority for that authority to acquire or build the lake?





FACTS, ANALYSIS, AND CONCLUSION





	As discussed previously, no vehicle by which these funds can be lawfully transferred from the Improvement Corporation to the Reservoir Authority has been identified.  Amendment 617 does not restrict the use of the proceeds for the acquisition or construction of a lake.  Instead, a lake is a specifically enumerated and authorized purpose for which these funds may be expended.  





	Amendment 617 does, however, specifically provide that “any lake acquired and/or built with the proceeds thereof by the Department of Conservation and Natural Resources as a part of a state park must have a minimum buffer of six hundred (600) lateral feet between the shoreline and any private property.”  Ala. Const. amend. 617 (emphasis added).  Amendment 617 further requires that “[i]n the event that the water from any said lake is sold, the cost thereof shall be equal to the periodic costs for that portion of the bond issue incurred by the Alabama State Parks System Improvement Corporation for said lake, and shall be repaid to the Department of Conservation and Natural Resources at the same rate as the debt service on said bond issue.”  Id. (emphasis added).  It is, therefore, the opinion of this Office that, if proceeds from the bonds authorized by Amendment 617 are used to acquire or construct a lake, Amendment 617 contemplates that the acquisition or construction will be done by the Department.





QUESTION THREE





	What is the obligation of the Reservoir Authority in the event water is sold?  Is the Reservoir Authority required to repay any bond debt service incurred prior to the date water is sold or simply the debt service remaining when the Reservoir Authority begins selling water?





FACTS AND ANALYSIS





	Amendment 617 requires that, in the event the bond proceeds are used to acquire or build a lake, and in the event that water from the lake is sold, the water must be sold at a cost that is equal to “the periodic costs for that portion of the bond issue incurred by the Alabama State Parks System Improvement Corporation for said lake, and shall be repaid to the Department of Conservation and Natural Resources at the same rate as the debt service on said bond issue.”  Ala. Const. amend. 617.  Thus, if a lake is acquired or constructed and the Authority begins to sell water from such a lake, it must concurrently begin to repay the debt service.  The Authority would not have an obligation to make payments incurred for the debt service before water is sold or after the debt service is retired.





CONCLUSION





	If the bond proceeds are used to acquire or build a lake and if water from the lake is sold, the Reservoir Authority must make payments back to the Improvement Corporation in an amount sufficient to cover the debt service on the bonds from the date the water begins to be sold and continuing until the date the sale of water ceases or the debt service is retired.





QUESTION FOUR





	May the Alabama State Parks System Improvement Corporation transfer six million dollars ($6,000,000) to the Tom Bevill Reservoir Management Area Authority for the acquisition of lands only, around the proposed reservoir, if the land is acquired in the name of and for the use of Alabama State Parks and there is a written agreement between the Reservoir Authority and the Improvement Corporation that the lands acquired will be valued for at least $6,000,000 and used for state park purposes within a specified reasonable amount of time after the transfer?





FACTS, ANALYSIS, & CONCLUSION





	Amendment 617 provides that the “acquisition, provision, construction, improvement, renovation, equipping, and maintenance of the state parks system shall be completed at the direction of the Alabama State Parks System Improvement Corporation with the advice and concurrence of the Joint Legislative Committee on State Parks.”  Ala. Const. amend. No. 617.  The Joint Legislative Committee on State Parks (“Committee”) has reviewed and concurred in a number of projects being considered by the Improvement Corporation.  One of them is “a lake project in Fayette County.”  The acquisition of land does not constitute a “lake project” and, therefore, to expend these funds in this manner would require the resubmission of the project to the Committee and its concurrence in it.  Because this concurrence has not been obtained, this question is not answered.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy King of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:





CAROL JEAN SMITH


Chief, Opinions Division
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