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MODIFIED 1/16/03.
WITH RESPECT TO APPLICA​TION OF “TAXPAYER’S BILL OF RIGHTS,” SEE GENERAL MOTORS ACCEPTANCE COR​PORATION V. RED BAY, 894 SO. 2D 650 (ALA. 2004).
Honorable Robert W. Ennis IV
Attorney, City of Tuscaloosa
Legal Department
P. O. Box 2089
Tuscaloosa, Alabama  35403-2089
Public Records – Public Information - Municipalities – City Councils – Tuscaloosa County
The gross receipts tax or privilege tax paid by Comcast Cable is not the type of sensitive proprietary information that Alabama law protects.  The City of Tuscaloosa may divulge, to the Tuscaloosa News, the amount of privilege or license tax paid to the city by Comcast Cable.
Dear Mr. Ennis:

This opinion of the Attorney General is issued in response to your request on behalf of the City of Tuscaloosa.
QUESTION

Whether the City of Tuscaloosa must dis​close certain tax information regarding Comcast Cable Company pursuant to a public records request.
FACTS AND ANALYSIS

A reporter from the Tuscaloosa News has made a public records request of the City of Tuscaloosa regarding the amount of fees Comcast paid to the city for each of the past five years.  Comcast Cable Company pays the city a total of five percent of its gross receipts from business it does in Tuscaloosa.  The source of the levy of this five percent fee is two​fold.  Section 10 of the franchise agreement refers to a “franchise fee” and as a “business license or franchise fee or a combination thereof,” and provides that the total amount paid will not exceed five percent.  The city is renegotiating a new agreement that clarifies that the five percent is a pure business license fee.  Section 7-4(76) of the Code of Tuscaloosa also levies a business license tax on cable companies as authorized by section 11-51-90 of the Code of Alabama.  This tax levies a five percent business license tax.  The city’s goal is to levy a total of five percent of total gross receipts on cable companies, which is the maximum allowed by 47 U.S.C. §542.

In the city’s opinion, this five percent levy is all based on the gen​eral business license enabling statute found at section 11-51-90 of the Code of Alabama.  Although 47 U.S.C. §542 provides for franchise fees not exceeding five percent, there is no express state law authority for municipalities to levy a franchise fee independent of section 11-51-90 of the Code of Alabama.  The city believes that the federal statute sets a maximum amount allowed to be assessed against any cable company, but only through state law does the city obtain its authority to levy a tax on cable companies.  
The city believes that the entire five percent, under the term “franchise fee” or “business license,” is levied pursuant to section 11-51-90 of the Code of Alabama.

Generally, Alabama law promotes the public’s right to access records.  Section 36-12-40 of the Code of Alabama states that “[e]very citizen has a right to take a copy of any public writing of this state, except as otherwise expressly provided by statute.”  ALA. CODE § 36-12-40 (2001).  The Alabama Supreme Court has held as follows:  “It is clear from the wording of § 36-12-40 that the legislature intended that the stat​ute be liberally construed.  In addition, we note, statutes intended for the public benefit are to be construed in favor of the public.  Gant v. Warr, 286 Ala. 387, 240 So. 2d 353(1970).”  Chambers v. Birmingham News Co., 552 So. 2d 854, 856 (Ala. 1989).

In Stone v. Consolidated Publishing Company, the Court provided some exceptions to the Open Records Act.  The Court states as follows:

Recorded information received by a public officer in confidence, sensitive personnel records, pending criminal investigations, and records the disclosure of which would be detri​mental to the best interests of the public are some of the areas which may not be subject to public disclosure. . . .  Courts must balance the interest of the citizens in knowing what their public officers are doing in the discharge of public duties against the interest of the general public in having business of government carried on efficiently and without undue interference.
404 So. 2d 678, 681 (Ala. 1981).

In keeping with the liberal construction of the law in favor of pub​lic access, this Office has only recognized certain exceptions to the Open Records Act.  This Office has previously opined that the public’s right to access of public records and the public’s good would be best served if such access were limited to knowledge of the amount of tax paid, while sensitive internal business affairs, proprietary information, or information obtained by audits, which could potentially be used by competitors to achieve an unfair business advantage, were restricted from general public access.  Opinion of the Attorney General to the Honorable Guy F. Gunter III, Attorney, City of Opelika, dated May 6, 1994, A.G. No. 94-00184.  This Office also opined that a city would be under a duty to make avail​able the amount of taxes paid by competing businesses and that the amount of taxes paid does not constitute information relevant to sensitive internal business affairs.  Opinion of the Attorney General to the Honor​able Lonnie E. Crawford, Mayor, City of Scottsboro, dated March 3, 1988, A.G. No. 88-00190.  

A limited exception to the Open Records Act was created by the Legislature to protect citizens’ tax records.  In 1992, the Legislature passed the “Taxpayer’s Bill of Rights,” which provides that certain tax records and information should not be disclosed and should not be consid​ered public records.  Ala. Code § 40-2A-10 (Supp. 2002).  The “Tax​payer’s Bill of Rights” is aimed primarily at the Alabama Department of Revenue and not municipalities.  In section 40-2A-2(a) of the Code the legislative intent is set out:  that is, “to provide equitable and uniform procedures for the operation of the department and for all taxpayers when dealing with the department.  This chapter is intended as a minimum pro​cedural code and the department may grant or adopt additional procedures not inconsistent with this chapter.”  ALA. CODE § 40-2A-2(a) (Supp. 2002) (emphasis added).  The scope of the chapter is set out in section 40-2A-2(2) of the Code providing “the provisions contained herein shall govern all matters administered by the department except as otherwise pro​vided by law or by agreement entered into pursuant to lawful authority.”  ALA. CODE § 40-2A-2(2) (Supp. 2002) (emphasis added).  Despite the apparent desire by the Legislature to focus the “Taxpayer’s Bill of Rights” on issues at the state level, several sections do address munici​palities because the department collects certain taxes for county and municipal governments.

Section 40-2A-10(a) of the Code provides a confidentiality provi​sion stating as follows:
Except as provided in subsections (b) and (c), it shall be unlawful for any person to print, pub​lish, or divulge, without the written permission or approval of the taxpayer, the return of any taxpayer or any part of the return, or any infor​mation secured in arriving at the amount of tax or value reported, for any purpose other than the proper administration of any matter administered by the department, or upon order of the court, or as otherwise allowed in this section.
ALA. CODE § 40-2A-10(a) (Supp. 2002).

It is the opinion of this Office that the confidentiality provisions in section 40-2A-10 of the Code do not apply to municipalities.  First, in other portions of the “Taxpayer’s Bill of Rights,” specific reference is made to municipalities, but only the department is referred to in section 40-2A-10(a).  Moreover, a strict reading of section 40-2A-10(a) would lead one to the conclusion that, if it did apply to municipalities, the municipalities would not be permitted to use any part of a return or tax​payer information secured in arriving at the minimum tax.  The statute provides that such information may not be used for any purpose, but goes on to provide “other than the proper administration of any matter admin​istered by the department.”  Id.  There is no similar provision for use of the information for the proper administration of any matter administered by a municipality.  Accordingly, if section 40-2A-10(a) applies to munici​palities, the department could use information submitted in the proper administration of taxes administered by the department, but the munici​pality would not be permitted to use that information for taxes adminis​tered by the municipality.  Clearly, the Legislature did not intend to create such anomaly.  Accordingly, the only conclusion is that section 
40-2A-10(a) does not apply to municipalities.

This Office previously weighed the public policy behind requiring the confidentiality of information provided to a municipality versus the right of the public to access public records and found that only in certain cases would the information be divulged.  It is the opinion of this Office that the gross receipts tax or privilege tax paid by Comcast Cable is not the type of sensitive proprietary information that Alabama law protects.  

This Office has opined that, when a city council member or city coun​cil needs to inspect these confidential records for the purpose of serving the public interest, the amount of tax paid may be disclosed.  Opinion of the Attorney General to the Honorable Guy F. Gunter III, Attorney, City of Opelika, dated May 6, 1994, A.G. No. 94-00184.  Accordingly, it is the opinion of this Office that the City of Tuscaloosa may divulge, to the Tuscaloosa News, the amount of privilege or license tax paid to the city by Comcast Cable.
CONCLUSION

The gross receipts tax or privilege tax paid by Comcast Cable is not the type of sensitive proprietary information that Alabama law protects.  The City of Tuscaloosa may divulge, to the Tuscaloosa News, the amount of privilege or license tax paid to the city by Comcast Cable.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rebecca Acken of my staff.
Sincerely,
BILL PRYOR
Attorney General
By:
CAROL JEAN SMITH
Chief, Opinions Division
BP/CJS/RGA
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