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The federal law relating to the confidentiality of drug defendant records applies only to those alcohol and drug education/treatment providers that maintain such records for the purpose of treatment, diagnosis, and referral of patients and does not restrict a jailer from recording identifying information regarding the defendant or the defendant’s arrest in a jail logbook.





The contents of a jailer’s logbook, which records identifying information about a defendant and the charge for which he or she has been placed in the custody of the jail, is public information.





Dear Judge Traylor:





This opinion of the Attorney General is issued in response to your request.








QUESTIONS





The Code of Federal Regulations (C.F.R.), Title 42, Part 2, §§ 2.1 through 2.67, generally provides that no record of an alcohol or drug defendant who is receiving treatment or education is to be used to sub�stantiate any criminal charges against the defendant or to conduct any criminal investigation of a defendant. Without a valid waiver signed by the defendant, such records relating to the identity, diagnosis, prognosis, or treatment of any patient that are maintained in connec�tion with the performance of any program or activity relating to alcohol and drug education, training, treat�ment, or rehabilitation are confidential.  “Records” are broadly defined as “any information, whether recorded or not, relating to a patient received or acquired by . . . an alcohol or drug program.”  





Does Alabama law authorize the public disclosure of arrest information for defendants who are attending drug court, where such defendants are brought to jail for violating the terms of their treatment/education, where no valid waiver is signed?  If so, under what conditions may arrest information be open to the pub�lic?   





Additionally, does Alabama law regarding the release of defendant information conflict with the Code of Federal Regulations, and if so, would the C.F.R. take precedence over Alabama law?  








FACTS, LAW, AND ANALYSIS





Because you have asked a three-part question, each one will be answered in the order that it appears in your inquiry.  First, it must be noted that the Supreme Court of Alabama issued an order dated June 14, 2002, authorizing a committee to be founded to study drug courts and further provides that the thir�teen counties utilizing drug courts (including DeKalb County) will be part of such study.  Note that other than this Order of the Supreme Court, no statute or rule currently exists in Alabama governing the establishment of drug courts or policies and procedures thereof.  Provisions of the Code of Federal Regulations, however, as well as a former opinion of this Office, offer guidance in answering the questions posed.





The Code of Federal Regulations (C.F.R.), Title 42, Part 2, §§ 2.1 through 2.67, entitled “Confidentiality of Alcohol and Drug Abuse Patient Records” are generally designed to protect the confidentiality of drug and alcohol abuse patient records, “which are maintained in connection with the performance of any federally assisted alcohol and drug abuse program...”  42 C.F.R. §2.3(a) (1992) (emphasis added); see United States v. White, 902 F. Supp. 1347 (D.Kansas 1995), infra.





42 C.F.R. §2.11 defines “records” as any information, whether recorded or not, relating to a patient received or acquired by a federally assisted alcohol or drug program.”  42 C.F.R. § 2.11 (1992) (emphasis added).  “Patient identifying information” is defined as “the name, address, social security number, finger�prints, photograph, or similar information by which the identity of a patient can be determined with reasonable accuracy and speed either directly or by reference to other publicly available information. . . .”  Id.  “Disclose or disclosure” is defined as “a communication of patient identifying information, the affirmative verification of another person’s communication of patient identifying informa�tion, or the communication of any information from the record of a patient who has been identified.”  Id.  42 C.F.R. § 2.12(a)(1) restricts disclosure of any patient information, whether or not recorded, which:





(i) Would identify a patient as an alcohol or drug abuser either directly, by reference to other publicly available information, or through verification of such an identification by another person; and





(ii) Is drug abuse information obtained by a fed�erally assisted drug abuse program . . . for the purpose of treating alcohol or drug abuse, making a diagnosis for that treatment, or making a referral for that treat�ment. 





(2) Restriction on use.  The restriction on use of information to initiate or substantiate any criminal charges against a patient . . . applies to any informa�tion obtained by a federally assisted drug abuse pro�gram .  .  .  for the purpose of treating alcohol or drug abuse, making a diagnosis for the treatment, or mak�ing a referral for the treatment.”





42 C.F.R. § 2.12(a)(1) (1992) (emphasis added) 





The plain language cited above clearly indicates that the restrictions pro�vided in §2.12(a)(i) to (ii) and (a)(2) only apply to records collected and main�tained by the alcohol and drug treatment/education entity for treatment, diagno�sis, and referrals.  Because a jailer neither maintains these confidential records nor uses them to treat, diagnose, or refer a patient to treatment, these regulations would not restrict a jailer from recording identifying information of persons who have been sent to jail for failing to comply with orders of a drug court.  





In determining the meaning of a statute, courts look to the plain meaning of the words as written by the Legislature.  DeKalb Co. LP Gas Co. v. Suburban Gas, 729 So. 2d 270 (Ala. 1998), rehearing denied (Jan. 15, 1999).  According to the Alabama Supreme Court, “[t]he fundamental rule of statutory construction is to ascertain and give effect to the intent of the legislature in enacting the statute. Words used in a statute must be given their natural, plain, ordinary, and com�monly understood meaning, and where plain language is used a court is bound to interpret that language to mean exactly what it says.”  IMED Corp. v. Systems Eng’g Assocs. Corp., 602 So. 2d 344 (Ala. 1992).  Additionally, the Court has stated that “[u]nder the principle of expressio unis est exclusio alterius, a rule of statutory construction, the express inclusion of requirements in the law implies an intention to exclude other requirements not so included.”  Jefferson Co.  v. Alabama Criminal Justice Info. Ctr. Comm’n, 620 So. 2d 651, 658 (1993).  Therefore, these regulations exclusively restrict disclosure and use of patient information to substantiate criminal charges to those entities that maintain alco�hol and drug patient records for the purposes of treatment, diagnosis, and refer�ral.





Alabama law, in fact, mandates that law enforcement record identifying information on all prisoners who are sent to jail.  Section 36-22-8 of the Code of Alabama provides as follows: 





The sheriff must keep, in his office and subject to the inspection of the public during office hours, a well-bound book, to be procured at the expense of the county, in which he must enter a description of each prisoner received into the county jail, showing the name, age, sex, color and any other distinguishing marks, together with the charge for which such pris�oner is held, the order and date of commitment and the order and date or release.





Ala. Code § 36-22-8 (2001) (emphasis added).





Moreover, Alabama law broadly defines “public records” in section 41-13-1 of the Code of Alabama as follows:





As used in this article, the term “public records” shall include all written, typed or printed books, papers, letters, documents and maps made or received in pursuance of law by the public officers of the state, coun�ties, municipalities and other subdivisions of govern�ment in the transactions of public business and shall also include any record authorized to be made by any law of this state belonging or pertaining to any court of record or any other public record authorized by law or any paper, pleading, exhibit or other writing filed with, in or by any such court, office or officer.





Ala. Code § 41-13-1 (2000).  Additionally, section 36-12-40 of the Code of Ala�bama provides that “[e]very citizen has a right to inspect and take a copy of any public writing of this state, except as otherwise expressly provided by statute. . . .” Ala. Code § 36-12-40 (2001).





42 C .F .R. §2.35, entitled “Disclosures to elements of the criminal justice system which have referred patients,” provides as follows:





(a) A program may disclose information about a patient to those persons within the criminal justice sys�tem which have made participation in the program a condition of the disposition of any criminal proceedings against the patient or of the patient’s parole or other release from custody if:





(1) This disclosure is made only to those indi�viduals within the criminal justice system who have a need for the information in connection with their duty to monitor the patient’s progress (e.g., a prosecuting attorney who is withholding charges against the patient, a court granting pretrial or posttrial release, probation or parole officers responsible for supervision of the patient); and





(2) The patient has signed a written consent form meeting the requirements of §2.31 (except paragraph (a)(8) which is inconsistent with the revocation pro�visions of paragraph (c) of this section) and the requirements of paragraphs (b) and (c) of this section.





(b) Duration of consent.  The written consent must state the period during which it remains in effect.  This period must be reasonable, taking into account:





(1) The anticipated length of the treatment;





(2) The type of criminal proceeding involved, the need for the information in connection with the final disposition of that proceeding, and when the final dis�position will occur; and





(3) Such other factors as the program, the patient, and the person(s) who will receive the disclosure con�sider pertinent. 





(c) Revocation of consent.  The written consent must state that it is revocable upon the passage of a specified amount of time or the occurrence of a speci�fied, ascertainable event.  The time or occurrence upon which consent becomes revocable may be no later than the final disposition of the conditional release or other action in connection with which consent was given.





	(d) Restrictions on redisclosure and use. A person who receives patient information under this section may redisclose and use it only to carry out that person’s official duties with regard to the patient’s conditional release or other action in connection with which the consent was given.” 





42 C .F .R. §2.35 (1992) (emphasis added).





Clearly, subsection (a) of §2.35 provides that the alcohol and drug treat�ment “program” may release confidential information to certain members of the criminal justice system where a valid waiver has been signed by the patient.  Although no applicable case law could be located from the United States Supreme Court, the 11th Circuit Court of Appeals, or any federal district court in Alabama, as the following federal district court case from Kansas illustrates, the restrictions under 42 C.F.R. §2.35 are inapplicable to a person or entity that does not maintain alcohol and drug patient records. 





In United States v. White, 902 F. Supp. 1347 (D.Kansas 1995), the court held that the magistrate judge’s sentence, which required the defendant, as a condition of probation, to disclose White’s substance abuse history to county daycare licensing agencies, did not violate the provisions of 42 C.F.R., Part 2.  In this case, White was evaluated at a mental health center for violating Kansas’s DUI law.  During the evaluation, White divulged a history of substance abuse, and such information became part of her presentence report.  Noting that the con�fidentiality requirements of these regulations are not absolute, the court rea�soned: 





Under the exception created by §2.35, the sen�tence imposed by the magistrate judge was not illegal.  This conclusion is based upon a logical interpretation of the regulation.  The information concerning White’s history of substance abuse will be disclosed in con�nection with the magistrate judge’s performance of his official duties of pronouncing and imposing sentence. Moreover, if White’s analysis and interpretation of the regulations were correct, any mention by the mag�istrate judge of the information gleaned from the evaluation performed by the Pawnee Mental Health Center during sentencing in open court would poten�tially constitute a violation of those regulations, sub�jecting the magistrate judge to criminal penalties.  Clearly, this is, and cannot be the law.  Because sen�tencing hearings are generally open to the public . . . the court and attorneys for both the defendant and the government would be precluded from discussing any portion of the evaluation in determining the appropriate sentence to be imposed in open court.  White’s inter�pretation of the regulations would effectively hamstring the court’s ability, if it so chose, to explain in open court the reasons for imposing the sentence it deemed appropriate.





Id. (emphasis added).





In answering your question regarding under what conditions arrest infor�mation may be open to the public, this Office advised in an opinion to Circuit Judge Samuel H. Monk II, dated December 7, 1989, A.G. No. 90-00089, that “[a]n arrest warrant and supporting affidavits become a matter of public record only after the arrest warrant has been executed.”  Id.  Therefore, where a defen�dant has been arrested pursuant to a warrant issued from the judge of the drug court, such arrest information is public record.





Again, clearly the restrictions provided by §2.35 only apply to records maintained by an alcohol and drug treatment/education program.  Therefore, because the federal regulations covering the confidentiality of patient records do not apply to the records maintained by programs or entities that do not provide alcohol and drug education/treatment, the release of arrest information as pro�vided by Alabama law does not conflict with these federal regulations under the facts presented by this inquiry.  Where a conflict does exist, however, between federal and state laws, clause 2 of article VI of the Constitution of the United States, generally known as the “Supremacy Clause,” would dictate that the U.S. Constitution and the federal statutes are the supreme law of the land and there�fore take precedence over state law.  The Supremacy Clause provides:





This Constitution and Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States shall be the Supreme Law of the Land; and the Judges in every State shall be bound thereby, Any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.





U.S. Const. art. VI, cl. 2.





In an opinion to Honorable H.E. Monroe, Commissioner of Revenue, dated April 4, 1997, A.G. No. 97-00161, this Office advised:





Basically, the Supremacy Clause provides that the U.S. Constitution and federal statutes are the supreme law of the United States, and Congress has been provided with the power to preempt state laws.  Louisiana Public Ser�vice Commission v. FCC, 476 U.S. 355, 368, 106 S.Ct. 1890, 1898, 90 L.Ed.2d 369 (1986);  Sprint Corporation v. Evans, 846 F.Supp 1497, 1505 (M. D. Ala. 1994).  The Supremacy Clause of the U.S. Constitution demands that state law give way to a federal statute.  Hilton v. South Carolina Public Railways Commission, 502 U.S. 197, 112 S.Ct. 560, 116 L.Ed.2d 560 (1991). . . .





Monroe at 3.








CONCLUSION





The Code of Federal Regulations (C.F.R.), Title 42, Part 2, §§2.1 through 2.67, relating to the confidentiality of drug defendant records, applies only to those alcohol and drug education and/or treatment providers that maintain such records for the purpose of treatment, diagnosis, and referral of patients and does not restrict a jailer from recording identifying information regarding the defen�dant or the defendant’s arrest in a jail logbook.  The contents of a jailer’s log�book, which records identifying information about a defendant and the charge for which he or she has been placed in the custody of the jail, is public information pursuant to section 36-22-8 of the Code.  Additionally, executed arrest warrants and their supporting affidavits are public records.  Because Alabama law does not conflict with the Code of Federal Regulations regarding the specific question posed, the Supremacy Clause of the United States has no application in this matter.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Eric Locke, Legal Division, Administrative Office of Courts.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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