�
Honorable J.T. “Jabo” Waggoner


Member, Alabama State Senate


1 HealthSouth Parkway


Birmingham, Alabama 35243





President Pro Tempore – Senate - Alabama State Parks System Improvement Corporation – Conservation Department – Conservation and Natural Resources – Jefferson County





The election of a new Legislature on November 5, 2002, resulted in the end of the Legislature that took office in 1998.  With the expiration of the Senate rules on November 5, 2002, the Office of Pro Tempore of the Senate ceased to exist until a new President Pro Tempore is elected at the organization session of the Legislature in January 2003. Until that time, no official holds the Office of President Pro Tempore.





Dear Senator Waggoner:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Is it your opinion that the Office of Pro Tempore of the Senate, who is neither the Presi�dent of the Senate nor the Speaker of the House, is now vacant?





FACTS AND ANALYSIS





	In your letter of request, you provide the following facts:





	The Alabama State Parks System Improve�ment Corporation (“the Corporation”) is a crea�tion of the Alabama Legislature.  It is governed by the provisions of state law.  See §§ 9-14A-1, et seq.  Section 9-14A-4 provides that the Corpo�ration is to be composed of “the Governor, the Lieutenant Governor or his or her designee, the President Pro Tempore of the Senate or his or her designee, the Speaker of the House of Represen�tatives or his or her designee, the Commissioner of the Department of Conservation and Natural Resources of the state, and the Director of Finance.”





A meeting of the Corporation has been scheduled for Thursday, December 12, 2002.  My question involves the participation by the Presi�dent Pro Tempore in this meeting.





As you know, the members of the Alabama Legislature are elected quadriennally.  They assume office immediately upon their election.  You opined in an opinion issued to Lieutenant Governor Steve Windom today [December 10, 2002] that:





With the election of a new Legislature in the General Election, the terms of office of all of the members of both houses of the Leg�islature, except the President of the Senate or the Lieutenant Governor and the Speaker of the House, expire.  See Ala. Const. art. IV, § 46.





	The Constitution of Alabama provides, in pertinent part, that:





At the beginning of each . . . organization ses�sion, and at such other times as may be neces�sary, the senate shall elect one of its members president pro tempore thereof, to preside over its deliberations in the absence of the lieuten�ant-governor, and the house of representatives shall elect one of its members as speaker, to preside over its delibera�tions.  The president of the sen�ate and the speaker of the house of rep�resenta�tives shall each hold his respective office until his successor has been elected and qualified. . . .





Ala. Const. amend. 57 (emphasis added).  Section 117 of the Constitu�tion of Alabama of 1901 clearly states that “[t]he lieutenant governor shall be ex officio president of the senate. . . . “  Ala. Const. art. IV, § 117.





	The office of Lieutenant Governor in Alabama was first created in the Constitution of 1867.  It was later abolished in the Constitution of 1875.  Sixteen years later, Alabama dealt with the issue of gubernatorial succession following the illness and death of Governor Samford barely six months after his inauguration, an inauguration he was too ill to attend.  Samuel L. Webb and Margaret Armbrester, eds., Alabama Governors, 139, 2001.  Governor Samford’s death and the ascension to the Governor�ship of the President of the Senate, William Jelks, ignited debate in the deliberations of the Constitutional Convention of 1901 about the proper line of succession.  See Official Proceedings, Constitutional Convention 1901, State of Alabama, Volume I, 480, et seq.  The debate was prompted by the belief of many delegates to those proceedings that the person next in the line of succession should not be the President Pro Tempore of the Senate, a man who was elected by thirty-five senators.  Instead, as Mr. Henry Fontaine Reese, a delegate to the Constitutional Convention of 1901 explained, they believed that the person next in line of succession should be a person elected by a statewide vote of the people.  He explained his position and the Convention’s reasoning as follows:





	The cry can be heard all over Alabama, and there are thousands of people in Alabama that favor a proposition to elect everything in the State of Alabama from a constable to United States Senator.  The people would lie, they would prefer, to have the choice of naming the man who shall be Governor.  Why should they be com�pelled to put that authority possible in the hands of nine men, who would constitute a majority of the caucus of one party in the Senate.  It is not the creation of a new office.  It is the changing of a name, and placing the appointment or selec�tion back where it rightly belongs, to the people who will have to be governed by this man, should he become Governor.





Official Proceedings, Constitutional Convention 1901, State of Alabama, Volume I, 494-95.  Towards that end, it was proposed and eventually adopted, that an Office of Lieutenant Governor would be created, that the Lieutenant Governor would be elected by statewide vote of the people, and that the Lieutenant Governor would stand next in the line of succes�sion should the Governorship become vacant.





	Section 8 of the Alabama Constitution of 1875 provided:





The senate, at the beginning of each regular ses�sion, and at such other times as may be neces�sary, shall elect one of its members president thereof; and the house of representatives, at the beginning of each regular session, and at such other times as may be necessary, shall elect one of its members as speaker; and the president of the senate and the speaker of the house of repre�sentatives shall hold their offices respectively, until their successors are elected and qualified.


 


Ala. Const. art. IV, § 8 (1875).  This language was carried forward with the following important changes into the Constitution of 1901. Section 51 of article IV of the 1901 Constitution provides:�


The senate, at the beginning of each regular ses�sion, and at such other times as may be neces�sary, shall elect one of its members president pro tem. thereof, to preside over its deliberations in the absence of the lieutenant-governor; and the house of representatives, at the beginning of each regular session, and at such other times as may be necessary, shall elect one of its members as speaker; and the president of the senate and the speaker of the house of representatives shall hold their offices respectively, until their successors are elected and qualified. 





Ala. Const. art. IV, § 51 (emphasis added). This language was carried forward, without alteration, into Amendment No. 57.  This change is sig�nificant because, when read with section 117 of the 1901 Constitution, it demonstrates that the delegates to the Constitutional Convention in 1901 were making clear distinctions between the offices of President of the Senate or the Lieutenant Governor and the President Pro Tempore of the Senate.





	The debates that occurred at the Constitutional Convention of 1901 provide further evidence that the delegates who authored Alabama’s Con�stitution believed that they were creating the Office of Lieutenant Gover�nor to assume the duties that had once been assigned to the President Pro Tempore of the Alabama Senate.  See Official Proceedings, Constitutional Convention 1901, State of Alabama, Volume I, 494 (quoting Mr. Reese saying, “Mr. President, I should be opposed to this ordinance if I thought it created a new office. . . .  Mr. President, this is not the creation of a new office [the Office of Lieutenant Governor].  This is the changing of the name of [an] office that we have had always [President Pro Tempore of the Alabama Senate].”





	The courts of this state have long recognized that:





	This court must give heed to the plain requirements of the Constitution, and we have no right to stray into mazes of conjecture in a search for imaginary purposes, or possible or even prob�able intent. State v. McGough, 118 Ala. 168, 24 South, 395.  A search for purpose or intention cannot be initiated, and construction is excluded, where the language used is so plain and unambi�guous that there is nothing to construe.





State v. Elba Bank & Trust Co., 18 Ala. App. 253, 255-56, 91 So. 917 (1921) (cert. denied, Ex parte Elba Bank & Trust Co., 207 Ala. 711, 91 So. 922 (Ala. Oct 06, 1921)).  Where the delegates to the Constitutional Convention used the term “president pro tem.” and “president of the senate” in such close proximity to one another, it must be assumed that they intended the words to have different meanings.  When coupled with the historical framework described above, it is clear that the Constitu�tion’s references to the President of the Senate in Amendment No. 57 are to the Lieutenant Governor.  To conclude otherwise would add words to the Constitution and alter its meaning.  It is, therefore, the term of the “president of the senate” or the Lieutenant Governor, not the President Pro Tempore, that continues until the organization session of the Legis�lature when the new President Pro Tempore is elected and qualified.





	The election of a new Legislature on November 5, 2002, resulted in the end of the Legislature that took office in 1998.  With the expiration of the Senate rules on November 5, 2002, the Office of Pro Tempore of the Senate ceased to exist until a new President Pro Tempore is elected at the organization session of the Legislature in January 2003.  Until that time, no official holds the Office of President Pro Tempore.








CONCLUSION





	The election of a new Legislature on November 5, 2002, resulted in the end of the Legislature that took office in 1998.  With the expiration of the Senate rules on November 5, 2002, the Office of Pro Tempore of the Senate ceased to exist until a new President Pro Tempore is elected at the organization session of the Legislature in January 2003. Until that time, no official holds the Office of President Pro Tempore.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:


�


CAROL JEAN SMITH


Chief, Opinions Division
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December 11, 2002





Honorable J. T. “Jabo” Waggoner
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