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The Alabama Mobile Telecommunications Services Tax applies to agencies of the State of Alabama, the counties within the State of Alabama, and the incorporated municipalities of the State of Alabama.





Dear Mr. Helms:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Emergency Management Agency.








QUESTION





Whether the Alabama Mobile Telecommunica�tions Services Tax applies to agencies of the State of Alabama.








FACTS AND ANALYSIS





	Section 40-21-121 of the Code of Alabama levies a privilege or license tax against every home services provider furnishing mobile telecommunications service to customers with a place of primary use in the State of Alabama.  “Mobile telecommunications service” is defined as “commercial mobile radio service, as defined in Section 20.3 of Title 47 of the Code of Federal Regula�tions as in effect on June 1, 1999.”  Ala. Code § 40-21-120(1)d (Supp. 2002).  Mobile telecommunications services include, but are not limited to, cellular telecommunications service, personal communications service, specialized mobile radio service, mobile service that is the functional equivalent of a com�mercial mobile radio service, one-way and two-way radio communications ser�vice, and paging/beeper services, provided these services are mobile services that:  (i) are provided for profit, (ii) are an interconnected service, and (iii) are available to the public.  See Ala. Admin. Code, Sales and Use Tax Rule 810-6-5-.26.01(6)(a) to (f) (adopted May 24, 2002).





	Section 40-21-122 of the Code provides the following exclusions from the Alabama Mobile Telecommunications Services Act:





(1)	The furnishings of cellular services which the State of Alabama is prohibited from taxing under the Constitution or laws of the United States of Amer�ica or the Constitution of Alabama of 1901;





(2)	The furnishing of cellular services which are otherwise taxed under the provisions of Sections 40-23-1 through 40-23-36;





	(3)	Wholesale sales; and





	(4)	The furnishing of cellular telecommunica�tions service through the use of a prepaid telephone calling card, a prepaid authorization number, or both.





Ala. Code § 40-21-122 (Supp. 2002).  Therefore, while the furnishing of mobile telecommunications services to the federal government and its agencies is excluded from the tax as levied in section 40-21-121, this exclusion does not apply to mobile telecommunications services furnished for use by the State of Alabama, the counties within the State of Alabama, and the incorporated municipalities of the State of Alabama.  See Ala. Admin. Code, Sales and Use Tax Rule 810-6-5-.26.01(7)(c) (adopted May 24, 2002).





	The universal rule of construction is that exemptions from taxation, whether statutory or constitutional, are to be strictly construed against the exemption and in favor of the right to tax, and that no person or property is to be exempted unless the intention to exempt such person or property clearly appears in some statute or constitutional provision.  Brundidge Milling Co. v. State, 45 Ala. App. 208, 228 So. 2d 475 (1969).





	While the request references prior Attorney General’s opinions, A.G. Nos. 98-00197 and 91-00400, these opinions refer to the emergency telephone ser�vices as referenced in section 11-98-1, et seq., of the Code, which exempts agencies of the federal government, the State of Alabama, and municipalities from paying E-911 emergency telephone service charges.  Therefore, there is no conflict between these previous Attorney General’s opinions and the mobile telecommunications levy as found at section 40-21-120, et seq., of the Code.








CONCLUSION





	As section 40-21-122 of the Code of Alabama does not exclude agencies of the State of Alabama from the Alabama Mobile Telecommunications Services Tax, this tax is applicable to agencies of the State of Alabama.  





	I hope this sufficiently answers your question.  If this Office can be of further assistance, please do not hesitate to contact Margaret J. McNeill, Legal Division, Department of Revenue.





Sincerely,





BILL PRYOR


Attorney General


By:











						CAROL JEAN SMITH


Chief, Opinions Division
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