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If the taxpayer pays the tax without the benefit of the pollution control exemption, to which he or she was entitled but which he or she failed to claim because of an error in determining whether the filing was to be made centrally or locally by the revenue officials, the taxpayer could then make application for, and should be granted, a refund.





Dear Commissioner Ray:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Whether allowing the exemption from ad valorem taxes of the “[d]evices, facilities or structures and all identifiable components thereof or materials for use therein, acquired or con�structed primarily for the control, reduction or elimination of air or water pollution” belonging to the taxpayer in question, pursuant to the pro�visions of section 40-9-1(20) of the Code of Ala�bama for the tax year 2001-2002 in the circum�stances outlined hereinafter, would subject the surety on your bond under the provisions of sec�tion 40-5-3, or you (i.e., individually) to liability for failure to discharge faithfully the duties of your office.








FACTS AND ANALYSIS





	In your letter of request, you provide the following facts:





	For the tax year 2000-2001, the value of the taxpayer’s property (i.e., a combined-cycle electric generating plant under construction) was assessed as Class I (i.e., utility) property, cen�trally, i.e., by the Department of Revenue (“Revenue”) pursuant to the provisions of sec�tions 40-8-1 and 40-21-1, respectively.  The tax�payer had no pollution control property and claimed no pollution control exemption in the tax year 2000-2001.





	Class II property, and other property the value of which is to be assessed by tax assessors and revenue commissioners locally, by contrast, is due to be returned by taxpayers between Octo�ber 1 and prior to January 1 each year. ALA. CODE § 40-7-1 (1998).  Exemptions of Class II and other locally assessed property are to be claimed by taxpayers between October 1 and prior to January 1 as well.  ALA. CODE § 40-7-10 (1998).





 	Class I property owned on October 1 of a given year is due to be returned to the Depart�ment by the owners thereof by the succeeding March 1.  ALA. CODE § 40-21-14 (1998).  Upon written request, the Department ordinarily will extend the March 1 deadline for this filing; tax�payers whose property is assessed by the De�partment centrally may claim exemptions for property, which is subject to statutory exemption on their returns to the Department if these returns are filed by March 1 or by any later date that may be specified in a timely granted exten�sion.





	The taxpayer appealed to the Circuit Court of Autauga County from the tax year 2000-2001 central assessment of the value of its property.  On November 29, 2001, the Circuit Court held that the taxpayer’s property was not Class I property and should have been classified as Class II property.





	On December 10, 2001, taxpayer’s counsel contacted the Department’s Assistant Counsel to determine:  (i) whether the State would appeal from the Circuit Court’s order and (ii) whether, during an appeal, the Department would continue to assess the taxpayer’s property centrally or permit its assessment locally.  On December 27, 2001, the Department’s Assistant Counsel informed the taxpayer’s counsel: (i) that the State would appeal and (ii) that, during the appeal, the Department would continue to assess the value of the taxpayer’s property centrally (e.g., but at the lower assessment ratio applicable to Class II property).  (Certain property, which is prohibited from being assessed at the higher assessment ratio applicable to Class I property by federal statutes, such as railroad, motor carrier, and airline property, is nonetheless assessed centrally by the Department at the lower assess�ment ratio applicable to Class II property.)  Prior to January 1, 2002, therefore, the taxpayer nei�ther returned its property to the Revenue Com�missioner of Autauga County nor claimed any pollution control exemption by a filing with that office prior to January 1, 2002.





	On January 4, 2002, the Department filed a motion for stay of the Circuit Court’s November 29, 2001, order. If granted, a stay would have permitted the taxpayer to centrally assess its property, and the taxpayer could have claimed the pollution control exemption when it submit�ted its return by March 1 or within any granted extension period.  At the February 21 hearing on the motion for stay, the Department’s Assistant Counsel consented to the entry of an order that did not stay the court’s earlier order as to the taxpayer.





 	On March 1, 2002, the taxpayer’s represen�tative contacted the personnel in the Public Util�ity and Railroad Property Section of the Ad Valorem Tax Division of the Department to request an extension of time for filing the tax�payer’s return for the 2001-2002 tax year.  The taxpayer’s representative was told that the tax�payer was granted an extension and instructed to confirm the extension in writing to the Ad Valorem Division of the Department.





	On March 4, 2002, taxpayer’s counsel con�tacted the personnel in the Public Utility and Railroad Property Section of the Ad Valorem Tax Division of the Department to confirm that the taxpayer had been granted an extension to file its return and, after some discussion, was told that the Department would allow the Revenue Com�missioner of Autauga County to assess the value of the taxpayer’s property for the tax year 2001-2002.  Also on March 4, the taxpayer’s counsel called my office, and my office confirmed to him that my office would assess the value of the tax�payer’s property for the tax year 2001-2002.  Also on March 4, 2002, the taxpayer spoke with the Chief Appraiser in my office regarding the schedule and procedure that my office would follow in the assessment of the value of the tax�payer’s property in light of the reversal of the Department’s earlier determination to assess the taxpayer’s property centrally for the tax year 2001-2002, and the Chief Appraiser informed the taxpayer’s counsel that, after consulting with the Department’s District Supervisor, he would inform the taxpayer of the schedule and proce�dure to be followed.





	By letter dated March 22, 2002, I (i.e., as Revenue Commissioner) informed the taxpayer formally that, for the tax year 2001-2002, its property was to be assessed locally, and I requested that by April 5, 2002, the taxpayer fur�nish specified information relating to the valua�tion and assessment of its property, including a listing of pollution control property claimed to be exempt from taxation.  My letter also requested that the taxpayer furnish a list of all pollution control equipment as of October 1, 2000, and October 1, 2001, respectively.





 	By filing of April 1, 2002, the taxpayer furnished the requested information and also submitted a written claim for exemption of cer�tain of its property pursuant to the provisions of the pollution control exemption for the tax year 2001-2002.  Although the taxpayer’s claim for exemption of its pollution control property was within the time prescribed in my March 22 letter, due to concern by me as to whether I had the authority to grant the exemption that had not been claimed between October 1, 2001, and prior to  January 1, 2002 (i.e., as directed by section 40-7-10), and the possibility that, despite the extenuating circumstances, I would be liable should I grant the exemption, by notice dated April 30, 2002, I informed the taxpayer that the claim for exemption of the taxpayer’s pollution control property was denied.





	The taxpayer protested denial of the exemption of its pollution control property in writing.  On June 20, 2002, I heard the tax�payer’s protest.  At the June 20 hearing, the tax�payer outlined the foregoing factual background and also presented a letter of the Department’s Assistant Counsel to the Revenue Commissioner dated June 19, 2002, stating, in pertinent part, as follows:





In view of the circumstances, the Department has no objection to [tax�payer] being granted a pollution control exemption regarding the year 2002. Therefore, the Department’s position is that it will honor any decision you make regarding whether the pollution control equipment exemption is ultimately granted to [taxpayer].





	Section 40-7-10 of the Code of Alabama provides, in relevant part, that “[a]ny person who shall hereafter become entitled to a statutory exemption shall make a claim to the tax assessor between October 1 and prior to January 1 of any taxable year and, if such claim is allowed, shall not be required to annually thereafter repeat such claim.”  ALA. CODE § 40-7-10 (1998).   As explained above, however, taxpayers, whose prop�erty is assessed by the Department centrally may claim statutory exemp�tions of property on their returns, which are due March 1, and you have advised this Office that it has been the Department’s custom to grant extensions of the March 1 filing date liberally.





	Here, the taxpayer failed to claim an exemption to which he was statutorily entitled.  The error was compounded because it was the actions of the State (i.e., representing that the Department would assess the tax�payer’s property for ad valorem taxes centrally) that precluded a timely claim of the exemption.  In fact, this position was not modified until after December 31, 2001, the time by which state law required the taxpayer to have made his claim for the exemption for the pollution control exemp�tion.  The courts have previously held that a taxpayer’s reliance upon rep�resentations of revenue officials constitutes reasonable cause excusing a taxpayer’s failure to take an action when required, such as filing a tax return when due.   See Hugh Smith, Inc. v. Comm’r of Internal Revenue, 8 T.C. 660 (1947); Fairfax Mut. Wood Prod. Co. v. Comm’r of Internal Revenue, 5 T.C. 1279 (1945).  The reverse should also be true.





Section 40-10-160 of the Code of Alabama provides:





Any taxpayer who through any mistake, or by reason of any double assessment, or by error in the assessment or collection of taxes, or other error, has paid taxes that were not due upon the property of such taxpayer shall be entitled, upon making proof of such payment to the satisfaction of the Comptroller, to have such taxes refunded to him if application shall be made therefor, as hereinafter provided, within two years from the date of such payment.





ALA. CODE § 40-10-160 (1998).





	In an opinion issued earlier this year, this Office concluded that:





	The property owner/taxpayer has the responsibility to make a claim of exemption in accordance with the law if he expects to be granted the benefit of the exemption.  See State v. Ross Grady Ins. Agency, Inc., 266 So. 2d 787 (1972).  If, however, a taxpayer is entitled to an exemption, but paid the taxes because, by mis�take, the taxpayer failed to claim the exemption, the taxpayer is entitled to a refund pursuant to section 40-10-160 of the Code of Alabama.  Opinions to Honorable Winford Turner, Revenue Commissioner, Morgan County, dated May 24, 1996, A.G. No. 96-00220; and to Honorable Charles H. Crim, Tax Assessor, Jefferson County, dated March 5, 1996, A.G. No. 96-00147.





Opinion to Honorable Bryan Waldrop, Marshall County Tax Assessor, dated July 2, 2002, A.G. Opinion No. 2002-280 (emphasis added).  Here, the taxpayer attempted to claim the exemption, but failed to do so within the statutorily set deadlines because the determinations of whether the filing was to be made centrally or locally were not settled by the revenue officials until after the deadline had passed.  Based on the reasoning set out in A.G. Opinion No. 2002-280, if the taxpayer pays the tax without the benefit of the pollution control exemption, to which he was entitled but which he failed to claim because of an error in determining whether the filing was to be made centrally or locally by the revenue officials, he or she could then make application for, and should be entitled to receive, a refund.





	If the taxpayer makes payment without the benefit of the exemption, and you refund the taxes that were erroneously paid, neither the surety on your bond, under the provisions of section 40-5-3 of the Code, or you (i.e., individually) will incur liability for the failure to discharge the duties of your office faithfully because you will have faithfully dis�charged the duties of your office in accordance with the provisions of state law.








CONCLUSION





	If the taxpayer pays the tax without the benefit of the pollution con�trol exemption, to which he or she was entitled but which he failed to claim because of an error in determining whether the filing was to be made centrally or locally by the revenue officials, he or she could then make application for, and should be granted, a refund.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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November 6, 2002





Honorable T. T. (Tommy) Ray
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