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The Elmore County Commission does not have the legal authority to adopt regulations governing homestead burials when such are “family burial plots” as defined by section 8-30-1(4) of the Code of Alabama.





Dear Ms. Feaga:





This opinion of the Attorney General is issued in response to your request on behalf of the Elmore County Commission.








QUESTION





Does the Elmore County Commission have the legal authority or the legal responsibility to adopt regulations governing burials of deceased family members on the family homestead or fee simple property of the bereaved family?








FACTS AND ANALYSIS





The Elmore County Commission has been approached by the county health department for guidelines regarding private citizens’ burial of a deceased family member on the family homestead or fee simple property of the bereaved family.  The county attorney does not believe the commission has authority or responsibility to regulate such burials.





From time to time, a private citizen desires to bury a deceased fam�ily member on the family homestead or private fee simple property of the bereaved family.  The privately owned real property is located within the county, outside municipal limits, and outside police jurisdictions.





	Section 42 of article III of the Constitution of Alabama gives the Leg�islature the power to make laws, subject to appropriate action of the Gover�nor.  "The Legislature possesses all the legislative power which resides in the state. . . .”  State ex rel. Wilkinson v. Lane, 181 Ala. 646, 62 So. 31 (Ala. 1913).  Thus, counties, being mere creatures of the Legisla�ture, have no inherent power to make law.  They exercise only those pow�ers delegated to them by the Legislature.  As far back as State v. Strawbridge, 76 So. 479 (Ala. App. 1917), the courts have held that the Legis�lature has the authority to "delegate to a court of county commissioners authority to make and prom�ulgate rules and regulations violation of which is a crime."  Id.  To this end, counties are given the "power to establish, promulgate, and enforce rules and regulations . . . to provide rules under which the existing law can be effi�ciently and effectively administered."  Terry v. State, 92 So. 85 (Ala. App. 1921).


�ADVANCE \d6�


	The question raised herein is whether the Legislature has given the county commission the power to regulate the placement of private ceme�ter�ies.  Section 22-20-4 of the Code would seem to apply.  This section pro�vides:





	Whenever it is proposed to locate a ceme�tery or to extend the boundaries of an existing ceme�tery, the party or parties so proposing shall make written application to the judge of probate and county commission or to the mayor and coun�cil of an incorporated city or town, according to whether said cemetery or extension of a cemetery is to be located in the jurisdiction of one or the other of these authorities, describing accurately the loca�tion and boundaries of the proposed cemetery or extension of a cemetery.  Before acting upon the application, the judge of probate and county com�mission or the mayor and council of an incorpo�rated city or town, as the case may be, shall refer the application to the board of health of the county for investigation from a sanitary standpoint.  In making such investiga�tion, the county board of health shall take into consideration the proximity of the proposed cemetery or extension of a ceme�tery to human habitations, the nature of the soil, the drainage of the ground, the danger of pollution of valuable springs and streams of water and such other con�ditions and surroundings as would bear upon the sanitary aspect of the situation.  Having com�pleted its investigation as promptly as can be done, the county board of health shall submit a report to the judge of probate and county com�mis�sion, or to the mayor and council, as the case may be, and either approve or disapprove the applica�tion.  If the latter, the board shall set forth at length its reasons for such disapproval.  Hav�ing received the report from the county board of health, the judge of probate and county commis�sion or the mayor and council, as the case may be, shall either grant or deny the application, giving due weight in reaching either conclusion to the views expressed by the County Board of Health.  Should the application be granted, the judge of probate and county commission or the mayor and council, as the case may be, shall issue to the party or parties making the application, and in such form as they may prescribe, a license to establish or extend the cemetery in question.  The said license shall, upon the payment of $.50 by the party or parties making the application, be recorded in the office of the judge of probate of the county.





ALA. CODE § 22-20-4 (1997).





	The principal constraint upon the location of a cemetery is the inves�tigation by the board of health upon the question of sanitation.  While no specific authority is given to the county board of health to make regu�lations concerning the establishment of cemeteries, because the Legislature has authorized such an investigation, some standard guidelines or rules by which applications can be measured must be presumed.  When the board of health has given its approval, it falls to the probate judge to grant or deny the application based upon the judge's consideration of the ruling of the board of health.  The Legislature has given no other guidance on the mat�ter. It would thus appear that there is no need of additional rules or regu�lations by the probate judge, and such cannot be presumed.





	There is, however, a more basic question that must first be answered.  Whether the situation described in the question is, in fact, a "cemetery."  Section 8-30-1(4) of the Code of Alabama gives the only definition of a "cemetery" found in the Code.  That section is apparently unlimited in its application because there are no qualifiers as to usage only within that par�ticular section, chapter, or title:  “Cemetery.  Any land or structure in this state dedicated to and used, or intended to be used, for interment of human remains. . . .  The term shall not include governmen�tally owned cemeteries, fraternal cemeteries, church and synagogue ceme�teries, or fam�ily burial plots.”   ALA. CODE § 8-30-1(4) (Supp. 2001) (emphasis added).  It appears that the facts upon which your question rests define a “family plot.”  That being the case, even the limited scope of sec�tion 22-20-4 of the Code would not seem to apply.








CONCLUSION





	The Elmore County Commission does not have the legal authority to adopt regulations governing family homestead or private fee simple prop�erty burials if said burial is in the jurisdiction of the county commission if such are “family burial plots” as defined by section 8-30-1(4) of the Code of Alabama.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact John Wible, Legal Division, Department of Public Health.
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						BILL PRYOR


						Attorney General
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