�Honorable Allen D. Perdue

Chairman, Baldwin County Commission

312 Courthouse Square, Suite 12

Bay Minette, Alabama 36507



County Commissions -- Fees – Rentals – Baldwin County



Baldwin County’s five cent visual entertainment device rental does not apply to movie, or similar visual entertainment, in-room rentals at lodging establishments, pay-per-view rentals from cable or satellite companies, or “package” rentals from cable or satellite companies.



Dear Mr. Perdue:



	This opinion of the Attorney General is issued in response to your request on behalf of the Baldwin County Commission.





QUESTIONS



	1.	Does the privilege license fee per Act No. 95-680, as amended by Act No. 2002-134, apply to a hotel, motel, condominium, etc., for each rental in Baldwin County of an in-room movie, in-room video game, and similar in-room visual entertainment that is accessed by the end-user by selection and acquisition of the desired television or video signal, i.e., accessed by either physically acquiring a converter device, following on-screen instructions on television set in the room, or other means of activation (such as calling the front desk)?



	2.	Does the privilege license fee per Act No. 95-680, as amended by Act No. 2002-134, apply to a cable company, satellite dish company, etc., for each rental in Baldwin County of a pay-per-view movie, pay-per-view sporting event, pay-per-view video game, and similar in-home visual entertainment that is accessed by the end-user by selection and acquisition of the desired television, video, or satellite signal, i.e., accessed by either physically acquiring a converter device, following on-screen instructions on a television set in the home, or other means of activation (such as calling the company's local or toll-free telephone number)?



	3.	Does the privilege license fee per Act No. 95-680, as amended by Act No. 2002-134, apply to a cable company, satellite dish company, etc., for each rental in Baldwin County of a "package" (often from five to ten selections) of movies, a "package" of video games and similar in-home visual home entertainment, each rental being for a period of time such as a week or month, that is accessed by the end-user by selection and acquisition of the desired television, video, or satellite signal, i.e., accessed by either signing up for such "package" service, physically acquiring a converter device, following on-screen instructions on a television set in the home, or other means of activation (such as calling the company's local or toll-free telephone number), and if so, does the fee apply to each "package" rental or to each selection in the rental "package?"





FACTS AND ANALYSIS



	Act No. 95-680, as amended by Act No. 2002-134, provides that “[t]he Baldwin County Commission may levy a privilege license fee in an amount not to exceed five cents ($.05) per visual entertainment device on the rental of each visual entertainment device in the county.”  2002 Ala. Acts No. 2002-134.  Act No. 2002-134 defines the term “visual entertainment device” to include, but not be limited to, “video cassettes, compact disks (CD’s), digital versatile disks (DVD’s), or any similar device for playing or replaying movies or other visual images, including cartoons, videos games or other visual entertainment.”  Id. 



	In the case of White v. Storer Cable Communications, Inc., 507 So. 2d 964 (Ala. Civ. App. 1987), the Court held that cable television converters that have no function other than giving subscribers access to cable service are not subject to the state rental tax as levied by section 40-12-222 of the Code of Alabama.  In Storer, the single issue decided was whether cable television converter boxes were subject to the rental tax pursuant to section 40-12-222.  Id.  In rendering its decision, the Court agreed with the trial court that the converters had no function apart from allowing Storer subscribers access to Storer’s cable service and were used only as a component of Storer’s cable service.  Id. at 968.   The converters had no function apart from giving Storer subscribers access to the cable service and were useless in and of themselves.  Id.  Therefore, the substance of the transaction was cable service; the converters were merely a means of serving that end. Id.



	Similarly, in the instant case, the method of accessing the visual entertainment is a means of providing cable or satellite service.  The substance of the transaction is a service and is not subject to the privilege license fee as levied by Act No. 95-680, as amended by Act No. 2002-134.  





CONCLUSION



	The privilege license fee per Act No. 95-680, as amended by Act No. 2002-134, does not apply to movie, or similar visual entertainment, in-room rentals at lodging establishments, pay-per-view rentals from cable or satellite companies, or “package” rentals from satellite companies. 



	I hope this sufficiently answer your questions.  If this Office can be of further assistance, please do not hesitate to contact Margaret J. McNeill, Legal Division, Department of Revenue.



Sincerely,



BILL PRYOR

Attorney General

By:





CAROL JEAN SMITH

Chief, Opinions Division
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