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A licensed insurance company offering health insurance coverage through a preferred provider organization does not fall within the definition of a health maintenance organization and is thus subject to the sole regulatory authority of the Alabama Department of Insurance.





Dear Representative Wren:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





Are Alabama-licensed insurance companies that offer health insurance coverage that encourages, but does not require, the use of contracted providers (com�monly referred to as a “preferred provider organiza�tion” or “PPO”) actually operating “Health Mainte�nance Organizations” (HMOs), within the meaning of section 27-21A-1(7), and thus subject to the regulatory authority of both the Alabama Department of Insurance and the Alabama Department of Public Health?








FACTS AND ANALYSIS





	In your letter of request, you provide the following facts and information:





1.	The Department of Insurance (DOI) has sole regulatory authority over insurance companies doing business in Alabama.  Companies that offer health insurance are required to obtain and operate under a “disability insurance”� certificate of authority issued by the DOI.  Most health insurance available today utilizes a “preferred provider” arrangement, commonly referred to as a “preferred provider organi�zation” or “PPO,” wherein the insurance company, either directly or indirectly, contracts with a network of “preferred providers” to provide some or all of the benefits offered in the policy.  With these “PPO” poli�cies, the insured has freedom of choice when selecting health care providers, but the benefits are typically enhanced when “preferred providers” are utilized.





2.	In 1986, the Legislature created separate and distinct licensing and regulatory requirements for entities that choose to operate an HMO.�  As is the case in many states, HMOs in Alabama are subject to dual regulatory authority by the DOI and the Department of Public Health (DPH).  Since traditional HMOs (unlike PPOs) require patients to obtain care only from the HMO, oversight of “health care quality” measures by the DPH is an important aspect of HMO regulation.





3.	The DPH has contended that licensed insurance companies that offer health insurance cover�age through PPOs are, in fact, HMOs and thus subject to the dual regulatory oversight set forth in the HMO statutes.





4.	While the term “preferred provider organization” is not defined in the Code of Alabama, the Legislature has recognized such an entity as some�thing separate and distinct from an HMO in practically every health insurance related statute enacted subse�quent to passage of the HMO statutes as referenced above.�





5.	Regulating health insurance policies using PPOs exclusively under a carrier’s insurance license is consistent with the regulatory framework in other states that, like Alabama, have not enacted a PPO act or otherwise assigned regulatory jurisdiction as a matter of statute.  Although not binding, the regulatory framework in these states is instructive based on strong similarities with Alabama law regarding:  (a) the defi�nition of HMO, (b) statutory references to PPOs as something separate and distinct from HMOs, (c) the absence of a definition of PPO; and (d) the absence of a statutory assignment of regulatory jurisdiction.





6.	Finally, it should be noted that, pursuant to DOI Regulation No. 92, Alabama HMOs may apply for the right to offer a benefit plan design that, like PPOs, allows HMO members to utilize the services of non-contracted providers.  This hybrid form of HMO, sometimes referred to as a “point of service” or “self-referral option” plan, requires DOI and DPH approval and is subject to strict limitations on the ratio of non-contracted to contracted services.  In addition, due to the incremental “insurance” risk associated with “out-of-network” services, the HMO is required to increase its statutory deposit and to maintain higher net worth requirements.  In no case, however, are the statutory deposit and net worth requirements of an HMO equal to the minimum requirements of an insurance company authorized to market disability insurance.





The DOI has regulatory authority over insurance companies writing “dis�ability insurance,” which is defined at section 27-5-4 as “insurance of human beings against bodily injury, disablement or death by accident or accidental means, or the expense thereof, or against disablement or expense resulting from sickness and every insurance appertaining thereto. . . .”  ALA. CODE § 27-5-4 (1998).  While there is no statutory definition of “health insurance” in Alabama law, companies offering health insurance policies in the State of Alabama are required to obtain and operate under a disability insurance certificate of author�ity issued by the DOI.





In 1986, the Legislature enacted article 21A of title 27 to address the unique financing and delivery systems of HMOs.  HMO is defined at section 27-21A-1(7) as “[a]ny person that undertakes to provide or arrange for basic health care services through an organized system which combines the delivery and financing of health care to enrollees. . . .”  Ala. Code § 27-21A-1(7) (1998).  HMOs are regulated by both the DOI and the DPH.





Whether insurance companies offering a policy utilizing a preferred pro�vider arrangement, or PPO, must operate under HMO rules and regulations turns on the issue of whether the arrangement falls within the definition of HMO by providing or arranging for “basic health care services through an organized system which combines the delivery and financing of health care to enrollees.”  Id.  Neither the Legislature nor the DOI has defined “organized system” or “delivery and financing of health care,” and there is no case law interpreting this section of the Insurance Code.





Under established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning.  Ex Parte T.B., 698 So. 2d 127, 130 (Ala. 1997); State Dep't of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994); Tuscaloosa County Comm'n v. Deputy Sheriff's Ass'n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991).  There is no universally understood definition of “organized system,” nor has any court ever undertaken to construe this term.  At least one authoritative industry resource, however, defines it to mean “a network of organizations, usually including hospitals and physician groups, that provides or arranges to provide a coordinated continuum of services to a defined population and is held both clinically and fiscally accountable for the outcomes of the populations served. . . .”�  There is no similar guidance available regarding the meaning of “delivery and financing of health care.”





Where terms are undefined or ambiguous, they must be construed to give effect to the Legislature's intent.  Intent can be inferred from the context of related statutes.  In this case, the definition of HMO, when construed in the context of the rest of title 27, construed in pari materia, indicates legislative intent to treat PPOs differently than HMOs.  See Burton Mfg. Co. v. State, 469 So. 2d 620, 623 (Ala. Civ. App. 1985) (“statutes dealing with the same subject being construed are a form of extrinsic aid deemed relevant as to how a statute should be interpreted and applied").





Though the term “preferred provider organization” is undefined in Ala�bama law, in no fewer than ten different statutes contained in title 27, the Leg�islature has identified “preferred provider organization” as something separate and distinct from “health maintenance organization.”  See, e.g., sections 27-1-19 (reimbursement of providers); 27-1-20 (patient right to know act); 27-1-22 (identification card information); 27-48-1 (postpartum coverage); 27-50-3 (breast cancer screening); 27-51-1 (physician assistant coverage); 27-52-2 (state insurance plan); 27-53-1 (genetic screening); 27-54-2 (mental illness coverage); and 27-56-2 (access to eye care).





	It is noteworthy that each of the statutes distinguishing PPOs from HMOs was enacted subsequent to 1986, when the HMO chapter was enacted.  It is a familiar principle of statutory interpretation that the Legislature, in enacting new legislation, is presumed to know the existing law.  See Ex parte Louisville & N.R.R. Co., 398 So. 2d 291, 296 (Ala. 1981).  Applying that principle to this question, we can presume that, if the Legislature had intended for PPOs to be treated as HMOs, it would not have needed to enumerate them as a separate classification.  In construing a statute, one must presume that every word has some meaning and avoid a construction that would render any part of the statute surplusage or nugatory.  To assume that PPOs are synonymous with HMOs for the purpose of DPH licensure, therefore, would render the separate and distinct references to PPOs throughout title 27 without meaning.





	Additionally, it would appear that there is no absence of consumer protec�tion in the case of a licensed insurance company utilizing a PPO because the insurance company is regulated by the DOI.  The policies will have been approved by the DOI pursuant to section 27-14-8, et seq.  The producing agents will be subject to regulation by the DOI pursuant to section 27-7-1, et seq., and the insurer will be subject to all of the financial requirements and other rules and regulations of the DOI.  This is different than if the PPO was attempting to stand alone and offer its network of health care providers directly to consumers, in which case the PPO itself may indeed be acting as an HMO and properly the subject of regulation by both the DPH and the DOI.








CONCLUSION





	An insurance company licensed to offer health insurance in this state and offering coverage that encourages, but does not require, the use of contracted providers (commonly referred to as a “preferred provider organization” or “PPO”) does not fall within the definition of a health maintenance organization and is thus subject to the sole regulatory authority of the Alabama Department of Insurance.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division


BP/CJS/TRK
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� “Disability insurance” is defined at section 27-5-4 of the Code of Alabama.


� See article 21A of title 27 of the Code of Alabama.


� See, e.g., ALA. CODE §§ 27-56-2 (Supp. 2002); 27-1-19 (Supp. 2002); 27-1-20 (1998); 27-1-22 (Supp. 2002); 27-48-1 (1998); 27-50-3 (1998); 27-51-1 (1998); 27-52-2 (1998); 27-53-1 (1998); 27-54-2 (Supp. 2002).


�  The Academy for Health Services Research and Health Policy compiles and maintains a glossary of health care terms at its website:  Glossary of Terms Commonly Used In Health Care (revised Feb. 2002) <http://www.academyhealth .org/publications/glossary.htm>.





Honorable Gregory D. Wren


Page � PAGE �2�
































October 22, 2002





Honorable Gregory D. Wren


Page � PAGE �6�











