�
Honorable Johnny Mack Morrow


Member, House of Representatives


512 4th Avenue South East


Red Bay, Alabama 35582





City Councils – City Council Members – Removal from Office – Jefferson County





The June 17, 2002, letter from three members of the Hoover City Council to Councilman Jody Patterson, expressing their opinion that Mr. Patterson’s removal as the Council’s representative on the City of Hoover Planning and Zoning Commission “is in the best interests of the city,” has no legal effect to remove him from the Commission.





The law does not require that the Council’s representative on the Commission consult with the other members of the Council before casting votes on the Commission.





The Council may only remove the member it has selected to serve on the Commission upon a finding of inefficiency, neglect of duty, or malfeasance in office.  If they make such a finding, the majority of members of the Council could vote to remove their appointee to the Commission.





The Council only has one appointee to the Commission.  Unless and until Mr. Patterson is removed from his position as the Council’s representative on the Commission, either by death, resignation, removal, or the completion of his term, he is entitled to continue to serve and participate as a member of the Commission.





Dear Representative Morrow:





	This opinion of the Attorney General is issued in response to your request.








QUESTION ONE





	Whether the circulated letter provided to Mr. Patterson was a binding action of the Hoover City Council (“the Council”).








FACTS AND ANALYSIS





	In your letter of request, you provide the following facts:





	On October 2, 2000, Mr. Jody Patterson, a City of Hoover Council Member, was elected by unanimous vote to become its representative to the nine-member Planning and Zoning Commis�sion. . . . 





	At the June 17, 2002, meeting of the Hoover City Council, the President, Mr. Robert Austin, stated that Resolution #2716-02[, which would have replaced Mr. Patterson on the Com�mission with Mrs. Donna Mazur] was . . . contin�ued. . . .





	On Monday, July 1, 2002, only minutes prior to the scheduled regular meeting of the City Council, Mr. Robert Austin presented a letter dated June 17, 2002, to Mr. Patterson.  The letter indicated a willingness of three council members to have him replaced on the Planning and Zoning Commission.  This letter was found to have been circulated amongst the three signing members and not presented in a regular or special-called meeting of the Hoover City Council.  The letter appears to be a letter of no confidence rather than an actual [letter of] removal from the Com�mission.  In addition, the letter stated that Mr. Patterson had failed to consult with the other members of the Council before voting on any issues regarding planning and zoning to learn the position of the Council.





	At the July 1, 2002, regular meeting of the Council . . . [the Council considered] Resolution #2716-02 with the intent to replace Mr. Patterson with Mrs. Mazur on the Planning and Zoning Commission.  The Resolution failed with a 3-2 vote.  After the vote, Mr. Austin announced to those present that the City Council was without representation to the Planning and Zoning Com�mission.





	Since that meeting, the President, Mr. Robert Austin, has attended all Planning and Zoning meetings, indicating that the position of Council representative was vacant and that he was the backup representative.  Mr. Austin has not allowed Mr. Patterson to sit and vote with the Planning Commission since July 1, 2002.





	You have attached a copy of a letter dated June 17, 2002, addressed to Mr. Jody Patterson.  The letter is signed by three members of the Coun�cil:  Mr. Robert L. Austin, President; Mrs. Donna Mazur, Presi�dent Pro Tempore; and Mr. Kyle Forstman, Hoover City Councilman.  The letter provides, in pertinent part, as follows:





	The undersigned, constituting the majority members of the City Council for the City of Hoover, have this date determined that your removal as the City Council representative to the Hoover Planning and Zoning Commission is in the best interests of the City.





Letter from City Council Members, Hoover, Ala., to Jody Patterson, Councilman, Hoover, Ala. (June 17, 2002).  The signers of the letter then proceed to set forth the reasons for this action.  





	Section 11-52-3 sets forth the procedure by which a member of the Commission may be removed.  It provides that:





	Members other than the member selected by the council may, after a public hearing, be removed by the mayor for inefficiency, neglect of duty or malfeasance in office. . . . The council may for like cause remove the member or mem�bers selected by it.





ALA. CODE § 11-52-3(d) (1994) (emphasis added).  





	This letter does not purport to take any action and is not in compli�ance with section 11-52-3.  Instead, it merely expresses the opinion of those who signed it that Mr. Patterson’s removal from the Commission would be in the best interests of the city.  This letter, therefore, is without further effect.








CONCLUSION





	The June 17, 2002, letter from three members of the Council to Councilman Jody Patterson, expressing their opinion that Mr. Patterson’s removal as the Council’s representative on the City of Hoover Planning and Zoning Commission (“the Commission”) would be in the best inter�ests of the city, has no legal effect to remove him from the Commission.








QUESTION TWO





	Whether the Council representative to the Commission has a responsibility to consult with the other council members prior to voting on issues before the Commission.








FACTS AND ANALYSIS





	It is my understanding that the Commission was created pursuant to section 11-52-1, et seq., of the Code of Alabama.  Section 11-52-3 pro�vides that a member of the city council “be selected by it as a member ex officio.”  ALA. CODE § 11-52-3(a) (1994).  The member selected by the Council serves on the Commission as a representative of the Council and should attempt to represent the interests of those who selected him or her.  Nothing in the law, however, requires that he or she consult with the Council before voting.








CONCLUSION





	The law does not require that the Council’s representative on the Commission consult with the other members of the Council before casting votes on the Commission.








QUESTION THREE





	Whether, if Mr. Patterson is neither deceased nor resigned from his position on the Commission, he has been legally removed, thus creating a vacancy for the council representative position on the Commission.








FACTS AND ANALYSIS





	Section 11-52-3, quoted under Question One, sets forth the proce�dure by which a member of the Commission may be removed.  The Coun�cil may only remove the member it has selected to serve on the Commis�sion for one of the three enumerated reasons set forth in section 11-52-3 of the Code.  Upon a finding of inefficiency, neglect of duty, or malfea�sance in office, the majority of members of the Council could vote to remove their appointee to the Commission.  Such vote, of course, must take place in an open meeting.








CONCLUSION





	The Council may only remove the member it has selected to serve on the Commission upon a finding of inefficiency, neglect of duty, or malfeasance in office.  If they make such a finding, the majority of mem�bers of the Council could vote, in an open meeting, to remove their appointee to the Commission.








QUESTION FOUR





	Whether, if it is found that Mr. Patterson has not been legally removed from his position on the Commission, the Council can select another member to replace him on the Commis�sion.








FACTS, ANALYSIS, AND CONCLUSION





	The Council only has one appointee to the Commission.  ALA. CODE § 11-52-3 (1994).  Until a vacancy is created in that position, either by death, resignation, removal, or the completion of its appointee’s term, no vacancy exists into which another appointment could be made.








QUESTION FIVE





	Whether Mr. Patterson should be allowed to serve and participate with the Commission until his term ends or the Council can provide acceptable reasons for his removal, as identified in section 11-52-3(d).








FACTS, ANALYSIS, AND CONCLUSION





	As previously discussed, unless and until Mr. Patterson is removed from his position as the Council’s representative on the Commission, either by death, resignation, removal, or the completion of his term, he is entitled to continue to serve and participate as a member of the Commis�sion.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy King of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division





BP/CJS/TRK


77915v1/45738


Honorable 


Page � PAGE �2�


























October 11, 2002





Honorable Johnny Mack Morrow


Page � PAGE �7�











