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Honorable Rogene Booker

Probate Judge

Conecuh County Probate Judge's Office

P. O. Box 149

Evergreen, AL  36401

Probate Judges – Records – Conecuh County

Public records must be kept in the office where the records were created or in a depository approved by the Local Government Records Commission.  If an off-site records depository is approved by the Local Government Records Commission, and the guidelines established by the Commission are adhered to, a transferring official who follows the law will generally not be liable for any loss or damage to records stored away from the courthouse, provided, however, liability is determined on a case-by-case basis and, if there are other legal duties imposed by law and such duty is breached, liability could result.

Dear Judge Booker:


This opinion of the Attorney General is issued in response to your request.

QUESTION


When the move of the office of the probate judge is mandated by the county commission, what is the duty and liability of the probate judge regarding the records required by law to be kept by him or her?

FACTS AND ANALYSIS


Your request states:


Under section 12-13-41 of the Code of Alabama, the probate judge has the responsibility to keep and safeguard the records in his office.  The county governing body is in the process of relocating the offices from the old courthouse to a facility less suited for the protection of the re-cords located in the probate office.  Conecuh County is going to build a new courthouse locat-ed on the present site after the old courthouse is torn down.  The records in the probate office have been stored in a fireproof room ever since the old courthouse was built in 1906.  Records are very important and their safeguard is a neces-sity.  The building they will move into is prone to fire.  It is an old wood frame building and is prone to leak.


Section 12-13-41 of the Code of Alabama provides:

 
     It shall be the duty of the probate judge:

* * *


     (2) To keep minutes of all his official acts and proceedings and, within three months thereafter, to record the same in well-bound books.


     (3) To keep all the books, papers and records belonging to his office with care and se-curity, the papers arranged, filed and labeled so as to be of easy reference and the books and re-cords lettered and kept with general, direct and reverse indexes, but, without the authority of the county commission, he shall not make new indexes.

     
     (4) To keep constantly in his office a well-arranged docket, showing the date of the is-sue and return of all process, the day set for the hearing, the kind of notice ordered, the returns of the sheriff and such other entries as may be nec-essary to show the true condition of all proceed-ings pending in the court and all fees accruing in the case and to whom due.

* * *


     (11) To keep large and well-bound books for the registration of deeds of conveyance and other and separate books of like character for the registration of mortgages and other instru-ments to secure the payment of debts.


     (12) To keep a large and well-bound book for the registration of liens of judgments and decrees, with direct and reverse indexes thereto.


     (13) To keep a well-bound book for the registration of notice of the adverse possession of lands, with a proper index thereto.

ALA. CODE § 12-13-41 (1995).


It is the responsibility of a probate judge to safeguard records kept by him or her, to ensure the accuracy of the records, to preserve them, and to make them available to the public as required by statutes.  Opinion of the Attorney General to Honorable L. N. Noonan, Judge of Probate, Mo-bile County, dated February 18, 1997. A.G. No. 97-00114.


Public records must be kept in the office where the records are cre-ated, or in a depository approved by the Local Government Records Com-mission.  ALA. CODE § 41-13-23 (2000); Opinions of the Attorney Gen-eral to Honorable Wayland Cooley, Madison County Tax Assessor, dated December 30, 1997, A.G. No. 98-00062, and to Honorable Edwin C. Bridges, Director, Alabama Department of Archives and History, dated May 22, 1991, A. G. No. 91-00249.  The Department of Archives and His-tory, at the request of the custodian of records, will give advice and as-sistance to any public official in the solution of problems of preserving, filing, and making available the public records in his custody.  ALA. CODE § 41-13-4 (2000).


As probate judge, you should work with the county commission, the Local Government Records Commission, and the Department of Archives and History to find a secure, protective, and suitable location to keep the records of the probate office.  Regarding a storage facility for records, this Office stated:


The Local Government Records Commission has adopted A Guide for the Selec-tion and Development of Local Government Re-cords Storage Facilities, issued by the National Association of Government Archives and Records Administrators (NAGARA), as recommended guidelines for the storage of local government re-cords.  The guidelines require the records cus-tomdian to: (1) choose a depository that satisfies the guidelines in the NAGARA Guide, (2) pro-vide the depository with documentation regarding the records, (3) conduct periodic depository in-specttions and record the results, and (4) provide for inspection by the staff of the Department of Archives and History for the Local Government Records Commission.  Under the guidelines the records depository is to: (1) provide access to the public during operating hours, (2) adhere to the required environmental controls, (3) maintain proper security and protection of the records, (4) provide proper oversight of the records, and (5) provide adequate insurance and surety bonds.  The Local Government Records Commission can provide further information on the guidelines.

Opinion to Honorable Wayland Cooley, Tax Assessor, Madison County, at 3-4.


As to the liability of the probate judge in the loss or destruction of the records of his or her office, liability is generally determined on a case-by-case basis considering the facts in the particular case.  This Office concluded in the opinion to Honorable Wayland Cooley:


If an off-site records depository is approv-ed by the Local Government Records Commis-sion, and the guidelines established by the Commission are adhered to, then a transferring official who follows the law will not be liable for any loss or damage to records stored away from the courthouse, provided, however, if there are other legal duties imposed by law . . . and such duty is breached, liability could result.

Id. at 4.

CONCLUSION


Public records must be kept in the office where the records were created or in a depository approved by the Local Government Records Commission.  If an off-site records depository is approved by the Local Government Records Commission, and the guidelines established by the Commission are adhered to, a transferring official who follows the law will generally not be liable for any loss or damage to records stored away from the courthouse, provided, however, liability is determined on a case-by-case basis and, if there are other legal duties imposed by law and such duty is breached, liability could result.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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