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Legislation is given presumption of validity unless struck down or repealed.  Act No. 315, approved January 21, 1850, has not been repealed or struck down by a court and is presumed valid.





Exact physical location of Thompson Camp & Co. mill, referred to in Act No. 315, is presently undetermined so the exact portion of Village Creek presumed to be navigable under the act is unclear.





Judicial test for stream navigability is found in Rhodes v. Otis, 33 Ala. 578, 596 (1859).





The Alabama Department of Conservation and National Resources, using the Rhodes v. Otis factors for determining navigability, has determined Village Creek to be navigable from a point located at township 17S 02W 11NW downstream to its mouth on the Locust Fork of the Warrior River.





Dear Senator Biddle:





	This opinion of the Attorney General is issued in response to your request.








QUESTION 1





	Is Village Creek a navigable stream pursuant to section 24 of the Constitution of Alabama of 1901 and Act No. 315, approved January 21, 1850, by the Alabama Legislature?








FACTS AND ANALYSIS





	Section 24 of the Constitution of Alabama of 1901 provides as follows:





	That all navigable waters shall remain forever public highways, free to the citizens of the state and the United States, without tax, impost, or till; and that no tax, toll, impost, or wharfage shall be demanded or received from the owner of any merchandise or commodity for the use of the shores or any wharf erected on the shores, or in or over the waters of any navigable streams, unless the same be expressly authorized by law. . . . 





ALA. CONST. art. I, § 24 (emphasis added).





	The Codes of Alabama, since 1852, have provided that "[a]ll naviga�ble waters in this state are public thoroughfares."  See ALA. CODE § 33-7-1 (1997).  If a body of water is navigable, it is a public thorough�fare, and bottoms of navigable streams are owned by the State of Ala�bama.  Section 33-7-1 of the 1975 Code of Alabama is the present codifi�cation of this language.





	Act No. 315, approved January 21, 1850, by the Alabama Legisla�ture, states as follows:





	That from and after the passage of this Act Village Creek, in the county of Jefferson, be and the same is hereby declared a public highway up to the mill belonging to Thompson Camp & Co., subject to the same laws as now regulates and protects other highways.





1850 Ala. Acts No. 315, 209.





	All legislation is given a presumption of validity.  As stated in Ala�bama State Federation of Labor v. Mcadory:  "[I]n the passing upon the constitutionality of a legislative act, the courts uniformly approach the question with every presumption and intendment in favor of its validity, and seek to sustain rather than strike down the enactment of a coordinate branch of the government." 246 Ala. 1, 18 So. 2d 810 (1944).  Our research indicates that Act No. 315 has never been repealed by the Legis�lature or struck down by any court of law.  Consequently, Act No. 315 must be accorded this presumption of continued validity.





	In the case of Rhodes v. Otis, 33 Ala. 578, 596 (1854), the Alabama Supreme Court listed several factors that must be considered in deter�mining navigability of a stream.





[I]n determining the character of a stream, inquiry should be made as to the following points:  whether it is fitted for valuable floatage; whether the public, or only a few individuals, are interested in transportation; whether any great public interests are involved in the use of it for transportation; whether the periods of its capac�ity for floatage are sufficiently long to make it susceptible of use beneficially to the public; whether it has been previously used by the peo�ple generally, and how long it has been so used; whether it was meandered by the government surveyors; or inclined in the surveys; if declared public, it will probably in the future be of public use for carriage.





Id.





	Pursuant to section 9-15-6 of the Code of Alabama, the Alabama Department of Conservation and Natural Resources is the state agency that catalogs the lands owned by the State, and this listing includes those lands under navigable streams.  ALA. CODE § 9-15-6 (2001).  According to records of the Department of Conservation and Natural Resources, Village Creek is a navigable stream going upstream to the point located at 17S 02W 11NW based upon the navigability factors outlined in Rhodes v. Otis, that is from this point, located in East Lake, to the mouth of the creek on the Warrior River is considered navigable by the Alabama Department of Conservation and Natural Resources.  At any point upstream of 17S 02W 11NW, there has been no determination made regarding navigability by the Alabama Department of Conservation and Natural Resources.  Moreover, the exact location of the Thompson Camp & Co. mill on Village Creek referred to in Act No. 315 has not been determined by the Geological Survey of Alabama, the Alabama Depart�ment of Conservation and Natural Resources, or the Alabama Historical Commission.








CONCLUSION





	Based upon our research, Act No. 315 has not been repealed or struck down by a court and, consequently, is accorded the presumption of validity.  The Alabama Supreme Court, in Rhodes v. Otis, has established a test for the navigability of streams in this state and set out factors to be considered in making such a determination.  The Department of Conser�vation and Natural Resources, utilizing these factors, has determined that Village Creek from its confluence with the Locust Fork of the Warrior River upstream to a point located by coordinates 17S 02W 11NW is navi�gable, and this determination supports the presumption of navigability found in Act No. 315 up to that point.  No determination on the naviga�bility of Village Creek beyond these coordinates toward its source has been made by the Alabama Department of Conservation and Natural Resources and, consequently, neither supports or rebuts the presumption of navigability accorded Village Creek up to Thompson Camp & Co. mill by Act No. 315.








QUESTION 2





	Does the northern reach of Village Creek, which originally was identified as the Thompson Camp & Co. mill, but which area has sub�sequently been identified as Roebuck East Lake Park, extend to Roebuck, East Lake Park?








FACTS AND ANALYSIS





	Act No. 315 is presumed valid as discussed in our response to Ques�tion 1.  There has been no determination, however, by the Department of Conservation and Natural Resources as to the navigability of Village Creek beyond 17S 02W 11NW to its source.  In discussions with the Ala�bama Geological Survey, the Alabama Department of Conservation and Natural Resources, and the Alabama Historical Commission, the exact location referred to in Act No. 315 as Thompson Camp & Co. mill is now unknown.  Because the answer to your question is fact-dependent, and the exact location of the Thompson Camp & Co. mill on Village Creek has not been determined, this Office is unable to address your second question.








CONCLUSION





	Based upon our research, the exact location of the Thompson Camp & Co. mill, referenced in Act No. 315, is presently unknown.  There has been no determination as to navigability on Village Creek beyond 17S 02W 11NW toward its source by the Alabama Department of Conservation and Natural Resources.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Matthew Beam of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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