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Mayor, Town of Snead


Post Office Box 505


Snead, AL  35952





Water and Sewer Boards - Penalties – Municipalities - Water - Blount County





The Snead Town Council, which passed Resolution No. 2001-06 requiring the payment of water bills and/or related charges for water service, may legally require delinquent owners and/or renters to comply with that resolution and make such payments or suffer discontinuance and disconnection of water service.





Dear Mayor Klein:





	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Snead.








QUESTION





	Whether the Snead Town Council, acting as the Snead Water and Sewer Board, can legally enforce Resolution No. 2001-06 (requiring the payment of water bills and/or related charges for water service).











FACTS AND ANALYSIS





	In your request, you state that the Town of Snead operates its own water and sewer system, with the town council acting as the governing body for the system.  You also state that the population of the Town of Snead is approximately 700 and that the water system serves the Town of Susan Moore, which has about the same population as Snead.  The water system also serves some rural areas of Blount County.





	You further state that, initially, your water system was funded by matching federal grants, including Farmers Home and use of the State Re-volving Loan Fund.  In 1998, you restructured your debt and paid off all commitments associated with these federal grants and loans.  The water and sewer system issued revenue and general obligation bonds necessary for restructuring the debt.  Your gross revenue is pledged to meet annual debt service requirements and certain cash reserve requirements of the general obligation bond indentures.  Accordingly, the water system is no longer subject to any state or federal grant or loan restrictions.





	The Town of Snead adopted Resolution No. 2001-06, which pro-vides, in pertinent part:





	SECTION I.  WHEREAS, the Town of Snead, a municipality, operates its own water system through its water department; and





	SECTION II.  WHEREAS, from time to time, it becomes necessary to terminate service to a water customer for non-payment of water bills and/or related charges for water services; and





	SECTION III.  WHEREAS, the Town of Snead has experienced significant losses in reve-nue from Rental and/or other properties; as a re-sult of the non-payment of the aforesaid water bills; and





	SECTION IV.  NOW THEREFORE BE IT RESOLVED that in consideration of the above, the Town Council for the Town of Snead, Alabama, at its regularly scheduled meeting, Monday, January 14, 2002, passed this Resolution preventing future water service to any water meter and/or Rental properties until the Owner /Agent and the Renter have both signed a Water Users Agreement for service at the afore-mentioned property.  No additional water service will be allowed on the aforesaid property until all outstanding bills for water and/or related ser-vices are paid, along with any other fees in effect at that time.  The Owner/Agent will be notified of any proposed disconnection of service to said property/properties.





	SECTION V.  BE IT FURTHER RESOLVED in order for water service to be connected and/or reconnected at any said proper-ty where there is an outstanding bill for water and/or related services, the Owner/Agent/Renter of the aforesaid property serviced by the Town of Snead Water Works, shall pay any and all charges due to the Town of Snead.  This shall include any outstanding balance, such as dis-connect fees, reconnect fees, return check charges and/or any other lawful charges due and owing for service at said property/properties.





Snead, Ala., Resolution No. 2001-06 (adopted Jan. 14, 2002).





	Municipalities may establish and operate public utilities pursuant to section 11-50-1, et seq. of the Code of Alabama.  ALA. CODE § 11-50-1 to 11-50-523 (1992 & Supp. 2001).  This Office has previously stated that municipalities and their public utility boards have broad authority to set the rates charged for city services and to spend the funds generated as they deem appropriate because the council controls the finances and the property of the city.  Opinion to Honorable Bobby E. Denton, State Sen-ator, dated April 16, 1999, A.G. No. 99-00169; see also ALA. CODE § 11-43-56 (1989).  Municipalities also have broad authority to establish rules and regulations by which customers must abide to receive utility ser-vices.  See  ALA. CODE § 11-50-1 (1992) (authority to regulate the manner and rates for furnishing utility services).





	This Office determined, in a previous opinion, that the City of Millbrook, operating its own sewer system, had the authority to discon-tinue sewer service to delinquent customers under section 11-50-122 of the Code of Alabama, regardless of whether the city provides water ser-vice.  Quoting from that opinion:





	Any municipality shall have the power to enforce collection of any such sanitary sewer ser-vice charges by discontinuance of sanitary sewer service to any premises with respect to which payment of such charges is delinquent and dis-connection of such premises from the munici-pality’s sewer system and shall further have the power to enforce collection of such sanitary sew-er service charges by discontinuance of water service to such premises and disconnection of such premises from any water distribution system owned by the municipality, regardless of whether such water distribution system shall have been combined with the sewer system and regardless of whether payment of any charge for water may be delinquent.





Opinion to the Honorable A.T. Minor, Mayor, City of Millbrook, dated May 3, 1994, A.G. No. 94-00170.  In addition, the Alabama Supreme Court has held that it is well settled that a city supplying water to its inhabitants may discontinue such service for nonpayment of the water bills.  MacMahon v. Baumhauer, 234 Ala. 482 175 So. 299, 302 (1937).





	Although that opinion related to sewer systems, it is the opinion of this Office that a municipality may adopt and enforce regulations provid-ing for the discontinuance and/or disconnection of water service to any premises where there are delinquent charges.





	You also ask whether this resolution violates an owner’s or renter’s constitutional rights.  All statutes and ordinances are presumed to be con-stitutional unless held otherwise by a court of competent jurisdiction.  Accordingly, this Office does not issue opinions addressing the constitu-tionality of statues, ordinances, or resolutions. This Office has found an Eleventh Circuit decision, however, involving a due process challenge to a city’s utility ordinance.  The Eleventh Circuit upheld a city’s ordinance that, among other requirements, “provide[d] that the owner’s acknow-ledgement of responsibility shall be a necessary condition to the inception and continuance of services, that any outstanding debts for utilities shall be a lien against the property and that the lien may be enforced by fore-closure.”  DiMassimo v. City of Clearwater, 805 F. 2d 1536, 1537 (11th Cir. 1986).  Thus, the Town of Snead’s requirement that an owner guaran-tee a renter’s payment of his water bill appears to be permissible under DiMassimo.  The Town of Snead’s ordinance provides for discontinuance of water service, but the Town may wish to consider a provision in the water user agreement that the outstanding debts shall be a lien against the property and that the lien may be enforced by foreclosure.








CONCLUSION





	The Snead Town Council, which passed Resolution No. 2001-06 requiring the payment of water bills and/or related charges for water ser-vice, may legally require delinquent owners and/or renters to comply with that resolution and make such payments or suffer discontinuance and disconnection of water service.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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