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A court would probably apply the definition of contiguous, as used in annexation cases, to incorporation cases under section 11-41-1 of the Code of Alabama.  In general, property is considered to be contiguous if it touches at some point.





Although noncontiguous property may be annexed through local legislative acts, property to be incorporated through section 11-41-1 of the Code of Alabama must be contiguous.





Dear Representative Gaston:





	This opinion of the Attorney General is issued in response to your request.








QUESTION 1





	Is a petition for incorporation submitted under section 11-41-1 of the Code of Alabama sufficient if quarter-of-quarter sections are touching only at point-to-point connections?  Stated differently, is the definition of contigu�ous, as applied to annexation cases, also applica�ble to incorporation cases?








FACTS AND ANALYSIS





	Section 11-41-1 of the Code of Alabama authorizes citizens of an unincorporated community to petition the probate judge for an election for organization as a municipal corporation.  This section states, in pertinent part, as follows:





When the inhabitants of an unincorporated community, which has a population of not less than 300, constituting a body of citizens whose residences are contiguous to and all of which form a homogeneous settlement or community, desire to become organized as a municipal corpo�ration, they may apply to the probate judge of the county in which the territory is situated, or the greater portion thereof if it is situated in two or more counties, for an order of incorporation, by a petition in writing signed by not less than 15 percent of the qualified electors residing within the limits of the proposed municipality. . . .  No platted or unplatted territory shall be included within the boundary unless there are at least four qualified electors, according to government sur�vey, residing on each quarter of each quarter section or part thereof of the platted or unplatted land, who assent thereto in writing by signing the petition, together with the consent of the persons, firms, or corporations owning at least 60 percent of the acreage of the platted or unplatted lands, the consent to be signified by their signing the petition. 





ALA. CODE § 11-41-1 (Supp. 2001) (emphasis added).  





	The term “contiguous” is not defined in this provision, nor in any other provision of the Code of Alabama.  The term “contiguous” is defined by case law in the context of municipal annexation cases.  





	There are three methods by which a municipality may annex new territory: (1) by an act of the Legislature; (2) by an election, pursuant to sections 11-42-1 through 11-42-6 or chapter 42 of article 3 of title 11, involving cities of 25,000 or more; and (3) by unanimous consent pursu�ant to sections 11-42-20 through 11-42-24.  City of Leeds v. Town of Moody, 294 Ala. 496, 319 So. 2d 242 (1975).  The statutory methods of annexation require that the property to be annexed must be “contiguous” to the corporate limits of the annexing municipality. ALA. CODE §§ 11-42-2, 11-42-21, & 11-42-42 (1989).  Because the requirement for conti�guity is almost identical in the context of annexations and incorporations, it is the opinion of this Office that a court would apply the definition of contiguous, as used with respect to annexations, to the incorporation stat�utes.





	The Alabama Supreme Court has held that the contiguity require�ment means that there must be a “touching at some point” rather than a “substantial common boundary.”  City of Dothan v. Dale County Comm’n, 295 Ala. 131, 134, 324 So. 2d 772, 775 (1975).  An exception to the actual touching-at-some-point rule occurs if the property lies directly across a public roadway from the municipal corporate limits and, in some cases, directly across a public waterway.  City of Spanish Fort v. City of Daphne, 774 So. 2d 567, 574 (Ala. 2000) (citing previous cases).








CONCLUSION





	A court would probably apply the definition of contiguous, as used in annexation cases, to incorporation cases under section 11-41-1 of the Code of Alabama.  In general, property is considered to be contiguous if it touches at some point.








QUESTION 2





	What effect, if any, does recent legislation calling for annexation of areas within Baldwin County that are not contiguous, but were merely connected by the state highway and the majority of the citizens in the area to be annexed were minority citizens, have on the contiguous requirement of section 11-41-1?  Stated differ�ently, has the recent legislation expanded the definition of contiguous as it relates to incorpo�ration efforts by citizens of an unincorporated community under section 11-41-1 of the Code of Alabama?








FACTS AND ANALYSIS





	Noncontiguous parcels of land may be annexed into cities through local legislative acts.  City of Birmingham v. City of Vestavia Hills, 654 So. 2d 532, 538 (Ala. 1995).  Thus, the fact that noncontiguous parcels of property have been annexed into a city by recent legislative acts does not affect the statutory requirement under section 11-41-1 of the Code that property to be incorporated as a municipality must be contiguous.  








CONCLUSION





	Although noncontiguous property may be annexed through local leg�islative acts, property to be incorporated through section 11-41-1 of the Code of Alabama must be contiguous.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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